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LAKSHMI KANT PANDEY
V.

UNION OF INDIA
February 6, 1984

[P. N, BHAGWATI, R.’S. PATHAK AND AMARENDRA NATH SN, JJ.]

Adoption of Children by foreigners—Intra-national adoptions—Normative
and Procedural safeguards to be insisted upon so far as a foreigner wishing fo take
o child in adoption, outlined—Constitution of India, 1950 Arricles 1524 and 39
and Guardian and Wards Act (Act VI of 1890), Sections 7 10 9 and 11.

The petitioner, an advocate of the Supreme Court addressed a letter in

_ public interest to the Court, complaining of mai-practices indulged in by social

organisation and voluntary agencies engaged in the work of offering Indian
Children in adoption to foreign parents, the petitioner alleged that not only
Indian Children of tender age are under the guise of adoption “‘exposed to the
long horrendous journey to distant foreign countries at great risk to their lives
but in cases where they survive and where these children are not placed in the
shelter and Relief Houses, they in course of time become beggars or prostitutes
for want of .proper care from heir alleged foster parents.” The petitioner,
accordingly, sought relief  restraining Indian based private agencies “'from
catrying out further activity of youting children for adopticn abroad” and
directing the Government of India, the Indian Council of Child Welfare and the
Indian Coungil of Social Welfare to carry out their obligations in the matter of
adoption of Indian Children by Foreign parents. Being a public interest litiga-
tion, the letter was treated as a writ petition.

Disposing of the Writ Petition, after indicating’ the‘pfinciples and norms
to be observed in giving a Child in adoption to foreign parents, the Court

HELD: 1:1. Ewery child has a right to love and be loved and to
grow up in an atmosphere of love and affection and of mora! and material
security and this is possible cn'y if the child is brought upina family. The
most congenial environment would, of course, be that of the family of his bio.
logical parents. But if for any reason it is not possible for the biclog'cal
parents or other near relative to look after the child or the child is abandoned
and it is either not possible fo trace the parents or the parents are not willing
to take care of the child, the next best alternative would be to find adoptive
parents for the child so that the child can grow up under the loving care and
attentioh of the adopti.e sarents. The adontive parents would be the next best
substitute for the biological parents. [813E-F] ' )

1:2. When the parents of a child want to give it away in adoption or
the child is abandoned and it is considered necessary in the interest of the child
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to give it in adoption, cvery effort must be made first to find adoptive parents
for it within the country, because soch adop ion would steer clear of any pro-
blems of assimilation of the child in the family of the adoptive parents which
migut arise on account of cultural, racial cr linguistic differences in case of
adoption of the child by foreign parents. If it is not possible to find
suitable adoptive parents for the child within the country, it may become
necessary to give the thild in adoption to foreign patents rather than allow
the child to grow up in an orphanage or an institution where it will have no
family life and no love and affection of parents and quite often, in the socio-
economic conditions prevailing in the country, it might have to lead the lifs of

a destitute, half clad, half-bungry and suffering from mal-nuirition and
illness. [5'4B-D]

2: 1. The prirary object of giving the child in adoption should be the
welfare of the child. Great care has t¢ be exgrcised in permitting the child to
be given in adoption to foreign parents, lest the child may be neglected or
abandoned by the adoptive parents in the foreign counfry or the adoptive
parents may not be able to provide to the child a life or moral or material
securily or the child may be subjecied to moral or sexual abuse or forced labour
or experimentation for meidcal or other research and n.ay be piaced ina worse
sitnation than that in his own country. [81:G-H; 816A]

2:2, Since there is no statutory enactment in our country providing for
adoption of a child by foreign parents or laying dowa the procedure which must
be followed in such a case, resort is had to the provisions of the Guardians and
Wards Act, 1890 for tiie purpose of facilitating such adeption. [824G]

2 :3. The High Courts of Bombay, Delhi and Gujarat bave laid down
by Rules and Instructions certain procedure when a foreigner makes an applica-
tion for adoption under the Guardian and Wards Act including issuing of a
notice to the Indian Council of Social Welfare and other officiatly recognised
social welfare agencies with a view to assist the court in properiy and carefully
scrutinising the applications of the foreign parents for determining whether it
will be in the interest of the child and promotive of its welfare, 10 be adopred
by the foreign parents making the application or in other words, whether such
adoption will provide moral and material security to the child wi h an opportu-
nity to grow into the fu!l stature of its personality in an atmosphere of love and
affection and warmth of a family he.rth and home. This procedure is eminenily
desirable and it can help considerably to reduce, if not e'iminate, the possibility
of the child being adopted by unsuitable or undesirable parents or being placed
in a family where it may be neglected, maltreated or explojted by the adoptive
parents, [828B-E] ’

Rasiklal Chaganlal Mehta’s case A.1.R. 1982 Gujarat 193, approved.

3:1. The requirements which :hould be insisted upon so far as a
foreigner wishing to take a child in adoption and the procedure that should be
foliowed for the purpose of ensuring that such inter-country adoptons do pot
lead to abuse mal-1reatment or exploitation of children and secuTe to them g
healthy, decent family life are as under :

(1) Every application from a foreigner desiring to adopt a child must be

s 4
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sponsored by, a social or child welfare agency recognised or licensed by the
government of the country in which the foreigner is resident. No application
by a foreigner {or taking a child in adopiton should be entertained dirce ly by
any social or welfare agency of India working in the area of inter-country
adoption gr by any institution or centre or home to which children are com-
mitted by the juvenile court, This is essential primarily for three reasons.

; C . [831G-H]

Firstly, it will help to reduce, if oot climinate altogether, the possibility

of profiteering and trafficking in children, because if a foreigner were
allowed to contact directly agencies or individuals in India for the purpose
of obtaining a child in adoption, he might, in his anxiety to secure a
child for adoption, be induced or persuaded to pay any unconscionable
or unreasonable amount which might. be demanded by the ageicy o
individual procuring the child. Secondly it would be almost impossi-
ble for the court to satisfy iself that the foreigner who wishes to take
the child in adoption would be suitable as a parent for the child and whether he
would be able to provide a stable and secure family life 10 the child and would
be able (o handire trans-racial, traas-cultural and trans-national problems
likely to arise from such adoption, because wherethe application for adopting
a child has not be:n sponsored by a social or child welfare agency in the countty
of the foreigner, there would be no proper and salisfactory home study report
on which the court can rely., Thirdly, in such a case, where the application of
a foreigner for taking a child ip adoption is made directly without the inter:
vention of a social or child welfare agency, “there would be no authority or
agency in the c'ounlry of.the foreigner who could be made responsible for super-
vising the progress of the child and ensuring that the child is adopted at the
earliest in accordance with law and grows up in an atmosphere of warmth and
affection ‘with moral and material securify assured to it. [837A-E]

Every application of a fureigner for taking a child in adoption must be
accompanied by a home study report and the social or child welfare agency
sponsor in such appi.cation should also send along with it a recent photograph
of the family, a marriage certificate of the foreipner and his or her spouse as
also a declaration concerning their health together with a certificate regarding
their medical fitness duly certified by a medical doctor, a declaration regarding
their firancial status aiongwith supporting documents including employer’s
certificate where applicable, income-tax assessment orders, bank references and-
particulars concerning the properties owned by them, and zlso a declaration
stating that they are willing to be appointed guardian of the child and an under-
taking that they would adopt the chuld according to 1he law of their country
within a period of not more than two years from time of arrival of the child in
their country and give intimation of such adoption to the court appointing
them as guardian as also to the social or child welfare agency in India proces.
sing their case, and that they would maintain the child and provide it necessary
cducation and up-bringing according to their status and they would also send
to the court as also to the social or child welfare agency in India reporls relat-
ing to the progress of the child alongwith its recent photograph, the fr.quency
of such progress repoits being quarterly duriug the first two years and half
yeatly for the next three years. The application of the foreigner must also be
accompanied by a Power of Atiorney in favour of an Officer of the social or
child welfare agency in India which is requested to process the case and such
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Power of Attorney should authorise the Attorney to handle the case on behalf
of the . foreigner in case the foreigner is not ina position to come to India.
The social or child welfare agency sponsoring the application of the foreigner
must also certify that the foreigner seeking to adopt a ¢hild is permitted to do
so according to the law of his country. These certificates, declarations and
documents must accompany the application of the foreigner for taking child in
adoption, should be duly notarised by a Notary Public whose signature should
be duly attested either by an Officer of the Ministry of External Affajts or
Justice or Social Welfare of the country of the foreigner nr by an Officer of
the Indian Embassy or High Commission or Consulaie in that country: The
social or child welfare agency sponsoring the application of the foreigner must

also undertake while forwarding the application to the social or child welfate
‘ ageocy in India, that it will ensure adoption of the child by the foreigner
according to the law of his country within a period not exceeding two years

and as soon asthe adoption is affected, it will send two certified} copies of '

the adoption order to the social or child welfare agency in India through
which the application for guardianship is processed, so that one copy can be
filed in court and the other can remain with the social or child welfare agency
in India. The social or child welfare agency sponsoring the application must
also agree to send to the concerned social or child welfare agency in India
progress reports in regard to the child, quarterly dering the first year and half
yearly for the subsequent year or years until the adoption is effected, and it
must also undertake that in case of disruption of the family of the foreigner
before adoptioﬁ can be effected, it will take care of thechild and find a suitable
alterpative placement for it with the approval of the concerned social or child
welfare agency in India and report such alterpative placement to the court
handling the guardianship proceedings and such information shall be passed
on both by the court as also by the concerned social or child we!fare agency

in India to the Secretary, Ministry of Social Welfare, Government of India.
[833C-H: 834A-E]

4 :2. The Government of India shall prepare alist of social or chitd
welfare agencies licensed' or recognised for inter-country adoption by the
Government of each foreign country where children from India are taken in
adoption and this list shall be prepared after getting the necessary information
from the government of each such foreign country and the Indian Diplomatic
Mission in that foreign countey. Such lists shall be supplied by the Govern-
ment of India to the various High Courts in India 2s also to the social or child
welfare agencies operating in India in the area of inter-country adoption under
licence or recognition from the Goverument of Iadia. [834E F; [835 B]

3 :1. If the biological parents are known, they should be helped to
understand all the implications of adoption including the possibility of adop-
tionbya forclgner snd they should be told specifically that in case the child
is adopted, it would not be possible for them to have anmy further contact
with the cbild The biological parents should not be sujected to any duress in
making a decision about relinquishment and evea aftert hey have taken a deci-
sion 10 relinquish the child for giving in adoption, a further period of about
threemonths should be allowed to them to reconsider their decision. But once
the decision is taken and not reconsidered within such further time as maybe
allowed to them, it must be regarded as irrevocable and the procGure for

Y
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giving the child in adoption to a foreigner can then be initiated without any
further reference to the hiological parents by filing an application for appoint-
ment of the foreigner as guardian of the child. Thereafter there can be no
question of once again consuliing the bjological parents whether they wish to
give the child in adoption or they want to take it back. Bulin urder to elimi-
nate any possibility of mischief and to make sure that the child hasin fact
surrendered by its biological parents, it is necessary that the Ipstitution
or Centre or home for Child Care or social or Child Weifare Agency to
which the child is sutrendered by 1he biological parents, should take from the
biological parents a document of surrender duly signed by the biologicai
parents and attested by at least two responsible persons and such document
of surrender should not only contain the names of the biclogical parents and
their address but also informatjion in regard to the birth of the child and its

background, health and development. 1If the biological parents state a prefe- .

rence for the religious upbringing of the child, their wish should as faras
possible be respected, but ultimately the interest of the child alone should be
the sole guiding factor and the biological parents should be informed that the
child may be given in adoptivn even to a foreigner who professesa religion
different from that of the biological parents. The biological parents.should
not be induced or encouraged or even be permitted to take a decision in

. regard to giving of a child in adoption before the birth cf achild or within

a period of three months from the date of birth. This precaution is neces-
saty because the biological parents must have reasonable time after the birth
of the chiid to take a decision whether to rear up the child themselves or to
relinquish it for adoption and moreover it may be necessary to allow somc
time to the child to overcome any health probléms experienced afier birth.
[835-H; 816A-D; 836G-H]

3: 4. It should nct be open to any and every agency or individual to
process an application from a foreigner for taking a child in adoption and such
application should be processed only through a social or child welfare agency
licensed or recognised by the Government of India or the Government of the
State in which it is operating. Since an application for appointment as
guardian can be processed only by a recognised social or child welfsre agency
and none elSe, any unrecognised institution, centre or agency which has a
child under its care would have to approach a, recognised social or child
welfate agency if it desires such child to be given in inter-countiy adoption,
and in that event it must send without any undue delay the name and must
send without any undue delay the name and particulars of such child to the
recognised social or child welfare agency through which such child is proposed
to be given in inter-country adoption. The Indian Council of Social Welfare
ang the Indian Council for Child Welfare are clearly two social or ¢hild welfare
agencies operating at the national level and recognised by the Government
of India. But apart from thess two recognised socia! or child welfare agencies
functioning at the national level, there are other social 'or child welfare agencies
engaged in child care and welfare and if they have good standing and reputa-
tion and are doing . commendable work in the are of child care and welfare

-they should also be recognised by the Government of India or the Government

of the State for the purpose of inter-country adoptions, ‘But before taking a
decision to reconise any particalar social or child welfaie agency for the pur-
pose of inter-country adoptions the Government of India or the Government
of a State would do well to examine whether the social or child welfare agency
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has proper staff with professional social work experience, bccause otherwise
it may not be possible for the social or child welfare agency to carry out satis-
factorily the highly respousible task of ensuring proper placement of a child
with a foreign adoptive family. The Government of India or the Govern- .
ment of a State recognising any socia! or child welfare agency for inter-country
adoptions nust insist as a condition of recoguition that the social or child
welfare agency shall maintain proper accounts which shall beaudited by a
chartered accountant at the end -of every year and it shall not charge tothe
foreigner wishing to adopt a child any amount in excess of that actually in-
curred by way of legal or other expenscs in connection with the application
for appointment of guardian incleding such reasonable remuneration or
honorarium for the work done and trouble taken in processing, filing and
pursuing the application as may be fixed by the Court. .[§37B-H; 838A-D]

3:5. Every recognised social or child welfare agency must maintain a
register in which the names and particulars of all children proposcd to be
given in inter-country adoption through it must be entered andip regard .to
each such child, the recognised social or child welfare agency must prepare a
child study report through a professional social worker giving all relevent
information in regard tothe child s¢ as to help the forcigner to come toa
decision whethet or not to adopt the child and to understard the child, if he
decides to adopt it as also to assist thie court In coming to 5 decision whether
it will be for the welfare of the child to be given in adoption to the foreigner
wishing to adopt it. The child study report should contain as far as poss ble
information in regard to the following matters :—-

{1) Ideatifying information, supported where possible by documents.

(2) Information about original parents, including their health and details
of the mother’s pregnancy and birth.

{3) Physical, intellectual and emotional development. ¢
(4) Health report prepared by a registered medical practitioner prefera-
bly by a paediatrician.

(5) Recent photograph.

(6) Present environment--categoty of care (Own home, foster home,
institution etc.} relationships routines and habits.

(7) Social worker's assessment and reasods for suggesting inter-country
adoption. [838G-H; 839A-E]

3:6. The recognised social or child welfare agency must insist upon
approval of a specific known child and once that approval is obtained the
recognised social or child welfare agency should immediately without any
undue delay proceed to make an application for appointment of the foreigner

ag guardian of the child. Such application would have to be made in the
court within whose jurisdiction the child ordinarily resides and it must be

accompanitd by copies of the home study report, the child study report and
other certificates and documents forwarded by the social or child welfare agency
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sponsoring the application of the foreigner for taking the child in adoption.
It is also necessary that the recognised social or child welfare agency through
which an application of a forelgner for taking achild in adoption is routed
must before offering a child in adOptlon muke sure that the child is free to be -

‘adopted. The recognised social or child welfare agency must place sufficient

material before the court to satisfy it that the child is legally available for
adoption. Itis also necessary that the recognised social or child welfare
agency must satisfy itself, firstly,® that there is no impediment in the way of
the child entering the country of the prospective adoptive parent; secondly,
that the travel documents for the child can be obtained at the appropriate iime
and lastly, that the law of the country of the prospective adoptive parent
permits legal adoption of the child and that on such legal adoption being
conciuded, the child would acquire the same legal status and rights of inheri-
tance as a natural born child and would be granted citizenship ‘n the country -
of adoption and it should file alongwith the application for guardianship, a
certificate reciting such satisfaction. [841C-D; 842H; 843A-D]

3:7. In cases where a child relinquished by its biological parents or
an orphan or destitute or abandoned child is brought by an ageacy or indivi-
dual from one State to another, there should be no objection toa social or
child welfare agency. taking the child to another State, even if the object
be to give it in adoption, provided there ars sufficient safeguards to ensure that
such socia!” or child welfare agency docs not indulge in any mal-practice.
There should also be no difficulty to apply for guardianship of the child in
the court of the latter State. because the child not having any permanent
place of residence would then be ordinarily resident in the place where it
is in the care and custody of such agency or individual. [843H; 344A-F]

Section 11 of the Guardians and Wards Act, 1890 provides for notice
of the application to be issued to various persons including the parents of the
child if they are residing in any State to which the Act extends. But, no notice
under this section should be issued to the biological parents of the child,
since it would create considerable amount of embarrassment and hardship if
the biological parents were 1then to come forward and coppose the application
of the prospective adoptive parent for guardianship of the child, Moreover,
the biological parents would then come to know who is the person taking the
child in adoption and with this knowledge they would at any time be able to
trage the whereabouts of the child and they may try to cobtact the child
resuiting in emotional and psychological disturbance for the child which might
affect his future happipess. For the same 1casons, 'notice of the application
for guardianship should also not be puplished in any newspaper.. If the court
is satisfied, after giving notice of the application to the Indian Council of
Child welfare or the Indian Council for Social Welfare or any of its branches
for scrutiny of the application, that it will be for the welfare of the child to be
give in adoption to the foreigner making the applicetion for guardiaoship, it
will only then make an order appomtmg the foreigner as guardian of the child
and permitting him to remove the child to his own country with a view to
eventual adoption. The Court will introduce the following conditions in the
order, namely ! [8§46A-H; 848A-B]

(i) That the forcigner who is apoointed guardian shall make propé[
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provision by way of deposit or bond or otherwise to enable the child

1o be repattjated to India should it become necessary for any reason.
‘ [847C]

(ii} That the foreigner who is appointed guardian shal} submit to the
court as also to the Social or Child Welfare Agency processing the
application for guardianship, progress repdrts of the child along
with a recent photograph quarterly during the first two years and
half yearly for the next three years. [847D]

{iif) The order appointing gu :rdian shall carry, attached toit, a photo-
graph of the child duly counter-signed by an oflicer of the court.

[847F]

Where an order appointing guardian of a child is made by the court,
immediate intimation of the same shall be given to the Ministry of Social Wel-
fare, Goverament of India as also to the Ministry of Social Welfare of the
Governmen of the State in which the court is situate and copies of such order
shall also be forwarded to the two resnective Ministries of Social Welfare. The
Ministry of Social Welfare, Government of Irdia shall maintain a register
confaining names and other particutars of the children in respzct of whom
orders for appointment of guardian have been made as also names, addresses
and other particulars of the prospective adoptive parents who have been
appointed such guardians and who have been permitted to take away the
children for the purpose of adoption. . The Govt. of India will also sent to the
Indian Embassy or High Commission in the country of the prospective adoptive
parents from time to time the names, addresses anc_l'other particuiats of such

. prospective adoptive parents together with particulars of the children taken by

them and requesting the Embassy or High Commission to maintain and unob-
trasive watch over the welfare and progress of such children in order to safe.
guard against any possible mal-treatment exploitation or use for ulterior
purposes and: to immediately report and instance of mal-treatment, negligence
or sxploitation to the Government of India for suitable action, !
" . [847G-H; 848A-C]
3:8. Thesocial or child welfare agenty which is looking afier the
child selected by a prospective adoptive parent, may legitimately receive from
such prospective adoptive parent maintenaoce expenses at a rate of not exceed-
ing Rs 60 per day (this outer limit being subjective to revision by the Ministry
of Social Welfare, Government of India from time to time) from the date of
selection of the child by him until the date the child leaves for goingto is new
home as also medical expenses including hospitalisation charges, any, actually
incurred by such social or child weifare agency for the child. But the claim
for payment of such maintenance charges and medical exp-nses shall be sub-
mitted to the prospective adoptive parent. [842C-D]

3:9. ¥ achild isto begiven in intet-country adoption, it would be

" desirable that it is given in such adoption as far as possible before it completes

the age of 3 years.- The reason is that if a child is adopted before it attains
the ag> of understanding, it is always easier for it to get assimilated and inte-
grated in the pew environment in which it may find itself on being adopted by a
foreign parent. Children above the age of 3 years may also be givenin
inter-country adoption There can beno hard and fast rule inthis connec-
tion. Even children between the ages of 3 to 7 years may be able to assimilate
themselves in the new surronndings without any difficulty. Even children
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above the age of seven years may be giveh in inter-country adoption but their

wishes may be ascertained if they are in a position to indicate any preference,
b [845D-G]

3:10. The proceedings on the Application for gnardianship should be

. held by the Court in camera and they should be regarded as confidential and

as soon as an order is made on the application for guardianship the entire
proceedings including the papers and documents should be sealed, [841C-D]

3:4l. The social or child welfare agency which is tooking after the
child selected by a prospective adoptive parent, may legitimately receive from
such prospective adoptive parent maintepance expenses at a rate of not exceed-
ind Rs. 60 per day (this outer limit bzing subject to revision by the Ministry
of Social Welfare, Government of India from time to time) from the date of
selection of the child by him until the- date the child leaves for going to its
new home as also medical expenses including hospitalisation charges, if any,

actua!ly incurred by such social or child welfare agency for the child. But the

claim for payment of such maintenance charges and medical expenses shall be
submitted to the prospzctive adoptive parent through the recognised social or
child weifare agency which has processed the application for guardianship and
payment in respect of such claim shall not be received directly by the social or
child welfare agency makingthe claim but shall be paid only through the
recognited social or child welfare agency. However, a foreigner may make
voluntary donation to any social or child welfare agency but no such dona-
tion from a prospective adoptive parents shai! be received until after the child
has reached the country of its prospective adoptive parent, [842C76]"

ORIGINAL JURISDICTION ;  Writ Petition (CRL) No. 1171 of
1982. ‘ '

Under article 32 of the Constitution of India.
Petitioner in person.
FOR THE RESPONDENTS. : )

Miss A. Subhashini for Union of India and Ministry of Social

Welfare.

Miss Kamini Jaiswal for, Indian Council of Social Welfare.

- J.B. Dadachanji & Co. for Indian Council of Child Welfare
and Swedish Embassy.

Dr. N.M. Ghatate for all God’s Children Inc, Arizone,
US.A. '

P.H. Parekh for Maharashtra’ State Women’s Council of

* Child Welfare, Bombay and for Enfants de-wL’espoir.
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P.K. Chakeravorty for Legal Aid Service, West Bengal.

Mrs, Manik Karanjawale for Indian Associations for Promo-
tion of Adoption.,

Mrs Urmila Kapur for SOS Children’s Village of India.
Kailash Vasdev for Missionary of Charity, Calcutta.
Baldev Raj Respondent in person.

. G.M. Coelho Bar at Law for Enfant’s du Mande (France)

Miss Rani Jethamalani for Kuanyin Charitable Trust.
B.M. Bageria for Terre Des Hommes (India) Society,
Sukumar Ghose for Mission of Hope (India) Society, Calcutta,

S.K. Mehta -for Netherlands Inter Country Child Welfare
Oraganisation.

Parijot Sinha for society for Tnternational Child Welfare.

Kailash Vasdev for Bhavishys.

The Judgment of the Court was delivered by

BraowaTti, J. This writ petition has been. initiated on the
basis of a Jetter addressed by one Laxmi Kant Pandey, an advocate
practising in this Court, complaining of mal-practices indulged in
by social organisations and voluntary agencies engaged in the work
of offering Indian children in adoption to foreign parents. The
letier referred to a press report based on ““empirical investigation
carried out by the staff of a reputed foreign magazine™ called ““The
Mail” and alleged that not only Indian children of tender age are
under the guise of adoption “‘exposed to the long horrendous journey
to distant foreign countries at great risk to their lives but in cases
where they survive and where these children are not placed in the
Shelter and Relief Homes, they in course of time become beggars
or prostitutes for want of proper care from their alleged foreign
foster parents.”” The petitioner accordingly sought relief restraining
Indian based private agencies “from carrying out further activity of
routing children for adoption abroad” and directing the Govern-

*
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ment of India, the Indian Council of Child Welfare and the Indian
Council of Social Welfare to carry. out their obligations in the
matter of adoption of Indian children by foreign parents. This letter
was treated as a writ petition and by an Order dated 1st September,
1982 the Court issued notice to the Union of India the Indian
Council of Child Weifare and the Indian Council of Social Welfare
to appear in answer to the writ petition and assist the Court in lay-
ing down principles and norms which should be followed in determin-
ing whether a ehild should be allowed to be adopted by foreign
parents and if so, the proccdure to be followed for that purpose,
Wlth the object of ensurlng the welfare of the child.

The Indian Council of Soclal Welfare was the first to file its
written submissions in response to the notice issued by the Gourt
and its written submission filed on 30th September, 1982 not only
carried considerable useful material bearing on the question of

adoption of Indian children by foreign parents but also contained
" various suggestions and recommendations for consideration by the

Court in formulating principles and norms for permitting snch
adoptions and laying down the procedure for that purpose. We

_shall have occasion to refer to this la.rge material placed before us

asalso to discuss the various Suggestions and recommendations
made in the written ‘submission by the Indian Council of Social
Welfare when we take up for coesideration the various issues arising
in the writ petition, Suffice it to state for the present that the written
submission of the Indian Council of Social Welfare is a well thought
out document dealing comprehensively with various aspects of the
problem in its mani-fold dimensions. When the writ petition reached
hearing before the Court on 12th October, 1982 the only written
submission filed was that the Indian Council of Social Welfare and
neither the Union of India nor the Indian Council of Child Welfare
had made any response to the notice issued by the Court. But there
was a telegram received from a Swedish Organisation called ‘Barnen
Framfoer Allt Adoptioner” intimating to the Court that this Orga-
nisation desired to participate in the hearing of the writ petition and
to present proper material before the Court. S.0.S, Children’s
Villages of India also appeared through their counsel Mrs. Urmila
Kapoor and applied for being allowed to intervene at the hearing
of the writ petition so that they could - made their submissions on
the question of adoption of Indian Children by foreign parents.
Since S.0.S. Children’s Villages of India is admittedly an organi-
sation concerned with welfare of children, the Court, by an 'Order

1
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their submissions before the Court. The Court also by the same
Order directed that the Registry may address a communication to
Barnen Framfoer Allt Adoptioner informing them about the ad-

journed date of hearing of the writ petition and stating that if they’
wished to present any material and make their submissions, they.

could do so by filing an affidavit before the adjourned date of heat-
ing. The Court also directed the Union of India to furnish before
the next pearing of the writ petition the names of “any Indian Instl-
tutions or Organisations other than the Indian Council of Socxal
Welfare and the Indian Council of Child Welfare, which are engag-
ed or involved in offering Indian children for adoption by foreign
parents” and observed that if the Union of India does not have this
information, they should gather the requisite information so far as
it is possible for them to do so and to make it available to the Coust.

The Court also issued a similar direction to the Indian Council of

Child Welfare, Indian Council of Social Welfare and S.0.S.
Children’s Villages of India. There was also a further directio';i
given in the same Order to the Union of India, the Indian Council
of Child Welfare, the Indian Council of Social Welfare and the
§.0.S. Children’s Villages of India “to supply to the Court informa-
tion in regard to the names and particulars of any foreign agencies
which- are engaged in the work of finding Indian children for adop-
tion for foreign parenfs The writ petition -was adjourned to 9th
November, 1982- for enablmg the parties to carry oot these
directions.

1t appears that the Indian Council of Social Welfare thereafter
in compliance with the directions given by the Court, filed copies of
the Adoption of Children Bill, 1972 and the adoption of Children
Bill, 1980. The adoption of Children Bill, 1972 was introduced in
the Rajya Sabha sometime in 1972 but it was subsquently dropped,
presumably because of the opposition of the Muslims stemning from
the fact that it was intended to provide for a uniform law of
adoptlon apphca.ble to all communities including the Muslims. Tt is
a little difficult to appreciate why the Muslims should have opposed
this Bill which merely empowercd a Muslim to adopt if he so
wished; it had no compulsive force requiring a Muslim to act
contrary to his religious tenets : it was merely an enabling legis-
lation and if a Muslim felt that it was contrary to his religion to
adopt, he was free not to adopt. But in view of the rather strong
sentiments expressed by the members of the Muslim Community
and with s view not to offend their religious susceptibilities, the
Adoption of Children Bill, 1980 which was introduced in the Lok
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Sabha éight years later on 16th Deceriber, 1980, contained an ex-

press provision that it shall not be applicable to Muslims. Apart
from this change in its coverage the Adoption of Children Bill, 1980
was substantiaily in the same terms as the Adoption of Children
Bill, 1972. The Adoption of ‘Children Bill 1980 has unfortunatcly
not-yet been enacted into law but it would be useful to notice some

of the relevant provisions of this Bill in so far as they indicate what. .

principles and norms the Central Government regarded as necesfary
to be observed for securing the welfare of children sought to be
given in adoption to foreign parents and what procedural safeguards
the Central Government thought, were essential for securing this
end. Clauses 23 and 24 of the Adoption of Children Bill, 1980
dealt with the problem of adoption of Indian children by parents
domiciled abroad and, in 80 far as material, they provided as
follows :

* 23 (1) Except under the authority of an order under
section 24, it shall not be lawful for any person to take or
send out of India a child who is a citizen of India to any
place outside India with a view to the adoption of the child -
by any person. :

(2) Any person who takes. or sends a child out'of

India to any place outside India in contravention of sub-
section (1) or makes or takes part in any arrangements for -

transferring the care and custody of a child to any person”

for that purpose shall be punishable with imprisonment for ¢

a term which may extend to six months or with fine, or
~ with both. '

(24) (1) Ifupon an application made by a person .’ -

who is not domiciled in India, the district court is satisfied
that the applicant intends to adopt a child under the law of
or within the country in which he is domiciled, and for
that purpose desires to remove the child from India either
immediately or after an interval, the court may make an
order (in this section referred to as a provisional -adoption
order) authorising the applicant to remove the child for
the purpose aforesaid and giving to the applicant the care
and - custody of the child pendmg his adoption as afore-
said @

Prdvidgd't_ha_t no application shall be entertained
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unless it'is accompanied by a certificate by the Central
Governiment to the effect that—

(i) the applicant is in its opinion a fit person to adopt
the child ; '

(if) the welfare and interests of the child shall be safe-
guarded under the law of the country of demicile of the
applicant ;

(iii) the applicant has made proper provision by way

- of deposit or bond or otherwise in accordance with the

" rules made under this Act to enable - the child to be re-

‘patriated to India, should it become necessary for any
reason.

(2) The provisions of this Act relating to an adoption
order shall, as far as may be, apply in relation to a pro-
visional adoption order made under this section.

The other caluses of the Adoption of Children Bill, 1980 were
sought to' be made applicable in relation to a provisional adoption
order by reason of sub-clause (3) of clause 24. The net effect of
this provision, if the Bill were enacted into law, would be that in
view of clause 17 no institution or organisation can make any
arrangement for the adoption of an Indian child by foreign parents
unless such institution or organisation is licensed as a social welfare
institution and under Clause 21, it would be unlawful to make or
to give to any person any payment or reward for or in consideration
of the grant by that person of any eonsent required in connection
with the adoption of a child or the transfer by that person of the
care and custody of such child with a view to its adoption or the
making by that person of any arrangements for such adoption.
Moreover, in view of Clause 8, no provisional adeption order can
be made in respect of an Indian child excépt with the consent of
the parent or guardian of such child and if such child is in the care
of an institution, except with the censent of the institution given on

" its behalf by all the persons entrusted with or in charge of its

management, but the District Court can dispense with such consent
if it is satisfied that the person whose consent is to be dispensed
with has abandoned, neglected or persistently ill-treated the child

or has persistently failed without reasonable cause to discharge his _
- obligation as parent or guardian or can not be found er is incapable

of giving consent or is withholding consent unreasonably. When a

»\f‘
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provisional adoption order is made by the District Court on the
application of a person domiciled abroad, such person would be
entitled to obtain the care and custody of the child in respect of
which the order is made and to remove such child for the purpose of
adopting it under the law or within the. country in which he is

domiciled. . These provisions in the Adoption of Childten Bill, 1980

will have to be borne in mind when we formulate the guidelines
which must be observed in permitting an Indian child to be given in
adoption to foreign parents. Besides filing copies of the Adoption
of Children Bill, 1972 and the Adoption of Children Bill, 1980 the

"Indian Council of Social Welfare also filed two lists, one list giving

pnames and particulars of recognised agencies in foreign countries
engaged in facilitating procurement of children from other countries

for adoption in their own respective countries and the other list -

containing names and particulars of institutions and organisations

in India engaged in the work of offering and placing Indlan children

for adoption by foreign parents.

The Writ Petition thereafter came up for hearing on 9th-

November, 1982 when several applications were made by various
institotions and organisations for intervention at the hearing of the
writ petition.  Since the questions arising in the writ petition were
of national importance, the Court thought that it would be desirable
to have assistance from whatever legitimate source it ‘might come
and accordingly, by an order dated 9th November, 1982, the Court
granted permission to eight specified institutions or organisations

to file affidavits or statements placing relevant material before the

Court in rzgard to the question of adoption of Indian children by
foreign parents and directed that such affidavits or statements should
be filed on or before 27th November, 1982, The Court also. issued
notice of the writ petition to the State of West Bengal directing it

to file its affidavit or statement on or before the same date. The

Court also directed the Superintendent of Tees Hazari courts to
produce at the next hearing of the writ petition quarterly reports in
regard to the orders made under the Guardian and Wards Act ,1890

.entrusting care and custody of Indian children to foreign parents

during the period of five years immediately prior to Ist October,

1982. Since the Union of India had not yet filed its affidavit or
statement seiting out what was the attitude adopted by it in regard

to this question, the Court directed the Union of Indija to file its

affidavit or statement within the same time as the others. The

Court then adjourned the hearing of the writ petition to Ist December

‘1982 in order that tl;w record may be completed by that time.

i
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Pursuant to these directions given by the Court, various affi-
davits and statements were filed on behalf of the Indian Council of
Social Welfare, Enfants Du Monde, Missionaries of Charity, En-
fants De L’s Espoir, Indian Association for promotion of Adoption
Kuan-yin Charitable Trust, Terre Des Homes (India) Society, Maha-
rashtra State Women’s Council, Legal Aid Services West Bengal,
SOS Children’s Villages of India, Bhavishya International Unijon,

- for Child Welfare and the Union of India. These affidayits and

statements placed before the Court a wealth of material bearing |
upon the question of adoption of Indian children by foreign parents
and made valuable suggestions and recommendations for the consi- ,
deration of the Court. These affidavits and statements were supple-,
mented by elaborate oral arguments which explored every facet of
the question, involving not only legal but also sociological consi-
derations, We are indeed grateful to the varjous participants in,
this inquiry and to their counsel for the very able assistance rendered ,,
by them in helpmg us to formulate principles and norms whlch
should be observed in giving Indian children in adoption to foreign

. parents and the procedure that should be followed for the purpose.

of ensuring that such inter-country adoptions do not lead to abuse
maltreatment or exploitation of children and secure to them a
healthy, decent family life.

- e
1t is obvious that in a civilized society the importance of child
welfare cannot be over-emphasized, because the welfare of the enure.,
community, its growth and development, depend on the health and
well-being of its children. Children are a “supremely important
national asset” and the future well being of the nation depends
on how its children grow and develop. The great poet Mllton :
put it admirably when he said : ‘‘Child shows the man as
morning shows the day” and the Study  Team on Social Wel—l
fare said much to the same effect when it observed that “the
physmal and mental health of the nation is determined largely by' :
the manner in which it is shaped in the early stages”, The child is
a soul with a being, a nature and capacities of its own, who must be
helped to find them, to grow into their maturity, into fulness of
physical and vital energy and the utmost breadth, depth and height
of its emotional, intellectual and spiritual being; orherwise there
cannot be a healthy growth of the nation. Now obviously children

need ‘special protection because of their tender age and physique . -

mental immaturity and” incapacity to look-after themselves., That
is why there is a growing realisation in every part of the globe that
children must be brought up in an atmosphere of love and affection
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and under the tender care and attention of parents so that they may
be able to attain full emotional, intellectual and spiritual stability
and maturity and zcquire- self-confidence and self-respect and a
balanced view of life with full appreciation and realisation of the
role which they have to play in the nation building process without
which " the nation cannot develop and attain real prosperity because
a large segment of the society would then be left out of the develop-
mental process. In India this consciousness is reflected in the pro-
visions enacted in the Constitution. Clause (3) of Article 15 enables
the State to make special provisions inter alia for children and
Article 24 provides that no child below the age of fourteen -years

. shall be employed to work in any factory or mine or engaged in
any other hazardous employment. Clauses (¢} and (f) of Article 39
" provide that the State shall direct its policy towards securing inter

alig that the tender age of children is not abused, that citizens are
not forced by economic necessity to enter avocations unsaited to
their age and strength and that children are given facility to develop
in a healthy manner and in conditions of freedom and dignity and
that childhood and youth are protected against exploitation and
against inoral and material abandonment. These constiiutional pro-

visions reflect the great anxiety of the constitution makers to protect’

and safeguard the interest and welfare of children in the country.
The Government of India has also in pursuance of these constitu-
tional provisions evolved a’ National Policy for the Welfare of
Children. This Policy starts w1th a goal-oriented preambulatory_
introduction : .

“The nation’s children are a supremely Important
asset. Their nurture and solicitude are our responsibility.
Children’s programme should find a prominent part in our.
national plans for the development of human resources, so
that our children grow up to become robust citizens, physi-
cally fit, mentally alert and morally healthy, endowed with’

- the skills and motivations needed by society. Equal oppor-

" tunities for development to all children during the period
of growth should be our alm, for this would serve our
larger purpose of reducing mequallty and ensuring social
justice,” _ A

' The National Policy sets out the measures which the Govern-

ment of India proposes to adopt towards attainment of the objectives
set out in the preambulatory introduction and they include measures
designed to proteci children agamst neglect, cruelty and exploitation
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and to strengthen family ties “so that full potentialities of growth

| of children are realised within the normal family neighbourhood and

community environment.”” The National Policy also lays down
priority in programme formation and it gives fairly high priority to

maintenance, education and training of orphan and destitute children. .

There is also provision made in the National Policy for constitution
of a National Children’s Board and pursuant to this provision, the
Government of India has Constituted the National Children’s Board
with the Prime Minister as the chair person. It is the function of
_the National Children’s Board to provide a focus for planning and
review and proper coordination of the multiplicity of services striv-
ing to meet the needs of children and to ensure at different levels
continuous planning, review and coordination of all the essential
services. The National Policy also stresses the vital Tole which the
voluntary organisations have fo play in the field of education, health
recreation and social welfare services for children and declares that
it shall be the endeavour of State to encourage and strengthen such
voluntary organisations.

There has been equally great concern for the welfare of child-
ren at -the international level culminating in the Declaration of the
Rights of the Child adopted by the General Assembly of the United
Nations on 20th November, 1959. The Declaration in its Preamble
points out that “‘the child, by reason of his physical and mental

immaturity, nceds special safeguards and care, including appropriate

legal protection, before as well as after birth”’, and that “mankind.
owes to the child the best it has to give” and proceeds to formulate
several Principles of which the following are material for our present
purpose

_ “PRINCIPLE 2 : The child shall enjoy special protec-
“tion and shall be given opportunities and facilities by law and
by, other means, to enable him to develop physically mental
ly morally, spiritually and socially in a healthy and normal
manner and in conditions of freedom and dignity. In the
enactment of laws for this purpose the best interests of the
child shall be the paramount consideration.”

PRINCIPLE 3 : The child shall be entitled from his
b:rth to a name and a nat:onahty

PRINCIPLE 6 : The Child, for the full and harmoni-
ous development of his personality, needs love and under- .

.
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standing. He shall, wherever possible, grow up in the care
and under the responsibility of his parents, and in any case
in am atmosphere of affection and of moral and material
security; a child of tender years shall not, save in exceptio-
nal circumstances, be scperated from his mother. Society
“and the public authorities shall have the duty to extend
particular care to children without a family and to those
without adequate means of support. Payment of State and
other assistance towards the maintenance of children of
large families is desirable.

PRINCIPLE 9 : The child shall be protected against
all forms of neglect, cruelty and exploitation. He shall not
be the subject of traffic, in any form.

PRINCIPLE 10 : The child shall be protected from
practices which may foster racial, religious and any other
form of discrimination. He shall be brought up in a spirit
of understanding, tolerance friendship among peoples,
peace and universal brotherhood and in full consciousness

~ that his energy and 'talents should be devoted to the service
. of hig fellow men.” .

Every child has a right to love and be loved and to grow up in an

atmosphere of love and affection and of moral and material security

and this is possible only if the child is brought up in a family. The
most congenial environment would, of course, be that of the family
of his biological parents. But if for any reason it is not possible
for the biological parents or other near relative to look after.the
child or the child is abandoned and it is either not possible to trace
the parents or the parents are not willing to take care -of the child,
the next best alternative would be to find adoptive parents for the
child so that the child can grow up under the loving care and atten-

ti(‘_)n of the adoptive parents. The adoptive parents would be the -
next best substitute for the biological parents. The practice of:

adoption has been prevalent in Hindu Society for centuries and it is
recognised by Hindu Law, but in a large number of other countries

it-is of comparatively recent origin while in the muslim countries it-

is totally unknown. Amongst Hindus, it is not merely ancient Hindu
Law which recognises the practice of adoption but it has also been
legislatively recognised in the Hindu Adoption and Maintenance

Act, 1956. The Adoption of Children Bill 1972 sought to provide .
for a uniform law of adoption applicable to all communities includ-

H:m
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ing the muslims but, as pointed out above, it was dropped owing to
the strong opposition of the muslim community. The Adoption of
Children Bill, 1980 is now pending in Parliament and if enacted, it
will provide a uniform law of adoption applicable to all communities
in India excluding the muslim community. Now when the parents

. of a child want to give it away in adoption or the child is abandoned

and it is considered necessary in the interest of the child to give it
in adoption, every effort must be made first to find adoptive parents
for it within the country, becausc such adoption would steer clear
of any problems of assimilation of the child in the family of the

“adoptive parents which might arise on account of cultural, racial or

linguistic differences in case of adoption of the child by foreign
parents, If it is not possible to find suitable adoptive parents for
the child within the country, it may become necessary to give the
child in adoption to foreign parents ratber than allow the child to
grow up in an orphanage or an institution where it will have no
family life and no love and affection of parents and quite often, in
the socio-economic conditicns prevailing in the country, it might
have to lead the life of a destitute, half clad, half-hungry and suffer-
ing from mal-nutrition and illness. Paul Hatrison a free-lance
journalist working for several U.N. Agencies inchuding the Inter-
national Year of the Child Secretariat points out that most third
world children suffer “because of their country’s lack of resources
for development as well as pronounced incqualities in the way avail-
able resources are distributed” and they face a situation of absolute

material deprivation. He procecds to say that for quite a large”

number of children in the rural arcas, “poverty and lack of edu-
cation of their parents, combined with little or no access to essential
services of health, sanitation and education, prevent the realisation

of their full human potential making them more likely to grow up"
uneducated unskilled and unproductive” and their life is blighted -

by malnutration, lack of health care and disease and illness caused
by starvation, impure watcr and poor sanitation. What Paul Harri-
son has said about children of the third world applies to children in
India and if it is not possible to provide to them in India decent
family life where they can grow up under the loving care and atten-
tion- of parents and enjoy the basic necessities of life such as nutti-
tive'fdod health care and education and lead a life of basic human
dlgmty with stability and security, moral as well as material, there
is no reason why such children should not be allowed to be given

in adoption to foreign parents. Such adoption would be quite con- .
sistent with our National Policy on Children because it would -
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provide an opportunity to children, otherwise destitute, neglected
o'r,:aba.ndoned, to lead a healthy decent life, withont privation and
suffering arising from poverty, ignorance, mal-nutrition and lack of

. safitation and free from neglect and exploitatior, where they woutd

be able to realise ““full potential of growth”. But of course.as we
said above, every effort must be made first to see if the child can
be rehabilitated by adoption within . the country and if that is not
‘possible, then only adoption by foreign parents, -or as it is some
time called ‘inter country adoption’ should be acceptable. This
pfi;}ciﬁle stemns from the fact that inter country adoption may in-y

volve trans-racial, trans-cultural and trans-national aspects Wh_igh_; '

would not arise in case of adoption within the country and the first
alternative should therefore always be to find adoptive parents for
the child within the country. In fact, the Draft Guidelines of Pro-
cedures Concerning Inter-Country Adoption formulated at the
International Council of Social Welfare Regional Conference of
Asia and Western Pacific held in Bombay in 1981 and approved .at
the Workshop on Inter Country Adoption held in Brighton, U.K.
on 4th September, 1982, recognise the validity of this principle in
clause 3.1 which provides: “Before’any plans are considered for a

" child to be adopted by a foreigner, the appropriate authority or

agency shall consider all alternatives for permanent family care
within the child’s own country™. Where, however, it is not possi-
ble to. find placemsnt for the child in an adoptive family within the
country, we do not see anything wrong if : a home is provided to
the child with an adoptive family in a foreign country. The Govern-
ment of Tndia also .in the affidavit filed on its behalf by Miss B.

" Sennapati Programme Officer in the Ministry of Social Welfare

seems to approve of inter-country adoption for Indian children and’
the proceedings of the Workshop on Inter Country Adoption held in_
Brighton, "U.K. on 4th September, 1982 clearly show that the Joint

Secretaty, Ministry of Social Welfare who represented the. Govern- -
ment of India at the Workshop “‘affirmed support of the" Indian ™
Government to the efforts of the international organisations in pro-’
moting” measures -to protect” welfare and interests of children who*
are adopted aborad.” o

" - But while supporting inter-country adoption, it is necessary to -
bear in mind that the primary object of giving the child in" adeption
being the welfare of the child, great care has to be exercised in -

permitting the child o be given in ‘adoption to foreign parents, lest:-

the child may be neglected or abandoned by the adoptive parents in
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the foreign country or the adoptive parents may not be able to .pro-

" vide to the child a life of moral or material security or the child

may be subjected to moral or sexual abuse or forced labour or ex-
perimentation for medical or other research and may be placed in
a worse situation than that in his own country. The Economic and
Social Council as also the Commission for Social Development have
therefore tried to evolve social and legal prificiples for the protection
and welfare of children given in inter-country adoption, The Econo-
mic and Social Council by its Resolution 1925 LVIII requested
the Secretary General of the United Nations to convene a group of
Experts with relevant experts with relevant experience of family and
child welfare with the following mandate :

“(a) To prepare a draft decleration of social and legal
principles relating to adoption and foster placement of
children nationally and internationally, and to review
and appraise the recommendations and guidelines incorpo-
rated in the report of the Secretary General and the rele-
vant material submitted by Governments already available
to the Secretary General and the regional commissions.

(b) To draft guidelines for the use of Governments in
the implementation of the above principles, as well as sug- -
gestions for improving procedures within the context of
their social development—mcludmg family-and child wel-

" fare-programmes.”

Pursuant to this mandate an expert Group meeting was convened in'-

Geneva in December, 1978 and this Expert Group adopted a “Draft
declaration on social and legal principles relating to the protection

and welfare of children with special reference of foster plaoement_-

and adoption, nationally and internationally”. The Commission ,for
Social Development considered the draft Declaration at its 26th
Session and expressed agreement with its contents and the Econo-
mic and Social Council approved the draft Declaration and request-
ed the General Assembly to consider it in a suitable manner. None

i of the parties appearing could give us information whether any

action has been taken by the General Assembly. Butthe draft

Declaration is a very important document in as much it lays down

certain social and legal principles which must be observed in case
of inter-country adoptlon Some of the relevant principles set out

—
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in the draft Declaration may be referred to with advantags :

“Art. 2. It is recognised that the best child welfare is °

good family welfare.

' 4. When biological family care is unavailable or in- -
appropriate, substitute family care should be considered.

7. Every child has a right to a family. Children who
cannot remain in their biological family should be placed
in foster family or adoption in preference to institutions,
unless the child’s particular needs can best be met in a
specialized facility. -

8. Children for whom institutional care was formerly
regarded as the only option should be placed with families,
both foster and adoptive. :

12. The primary purpose of adoption is to provide a

. permanent family for a child who cannot be cared for by

his/her biological family.

14. In considering possible adoption placements,
those responsible for the child should -select the most

appropriate environment for the particular child concerned. '

15. Sufficient time and adequate counselling should
be given to the biological parents to enable them to reach

a decision on their child’s future, recognizing that it is in -

the child’s best interest to reach this decision as early as
possible.

16. Legislation and services should ensure that the
child becomes an integral part of the adoptive family.

17. The need of adult adoptees to know about their
background should be recognized.

19. Governments should determine the adequacy of

- their natjonal services for children, and recognize those

children whose needs are not being met by existing services.

For some of these children, inter-country adoption may be’
- considered as a suitable means of providing them with a
. family.

21, In each country, placements shoyld b: made
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through authorized agencies competent to deal with inter-
country adoption services and providing the same safe-"i°
guards and standards as are applied in national adoptions.

22. Proxy adoptions are not acceptable, in considera-
tion of the child’s legal and social safety.

23, No adoption plan should be considered before it
has been established that the child is legally free for adop-
tion and the pertinent documents necessary to complete the
adoption are available. All neccssary consents must be in
a form which is legally valid in both countries. It must be
definitely established that the child will be able to immi-
grate into the country of the prospective adopters and can
subsequently obtain their nationality.,

24. In intercountry adoptions, legal validation of the
adoption should be assured in the countries invalved.

25. The child should at all times have a name, ﬁatio-
nality and legal guardian.” _

Thereafter at the 'Regional Conference of Asia and Western Pacific
held by the International Council on Social Welfare in Bombay in

1931, draft guidelines of procedure concerning inter-country adop-

tion were formulated and, as pointed out above, they were approved
at the Workshop held in Brighton, U.K. on 4th September, 1982,
These guidelines were based on the Draft Declaration and they are
extremely relevant as-they reflect the almost unanimous thinking of
participants from various countries who took part in the Regionat
Conference in Bombay and in the Workshop in Brighton, U.K.
There are quite .a few of these guidelines which are important and
which deserve serious consideration by us

“l.4. In all inter-country adoption arrangements, the
welfare of the child shall be prime consideration.

Biological Parents :

2.2. When the biological parents are known they
shail be offered social work services by professionally quali-
fied workers (or experienced personnel who are supervised
by such qualified workers) before and after the birth of the

ohild.
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2.3. These services shall assist the parents to consi-
der all the alternatives for the child’s future. Parents shall
not- be subject to any duress in making a decision about
adoption. No commitment to an adoption plan shall be
permitted before ‘the birth of the child. After allowing
parents a reagonable time to reconsider any decision to re-
linquish a child for adoptlon the decmon should become
irrevocable.

2.5, If the parents decide to relinquish the child for
adoption, they shall be helped to understand all the impli-
cations, including the possibility of adoption by foreigners

. Q.nd of no further contact with the child.

2.6. Parents should be encouraged, where possible,
to provide information about the child’s background and
development, and their own health.

2.8. Itisthe responsiﬁility of the appropriate autho-

tity or agency to ensure that when the parents relinquish a
child for adoption all of the legal requirements are met.

2.9. 1If the parents:state a preference for the religious
up-bringing of the child, these wishes shall be respected as
far as possible, but the best interest of the child will be the

_paramount consideration.

2.10. If the parents are not known, the appropriate
authority or agency, in whose care the child has- been
placed, shall endeavour to trace the parents and ensure that
the above services are provided, before taking any action
in relation to adoption of the cthd

The Child :

3.1. " Before any plans are considered for a child to be
adopted by foreigners, the appropriate authority or agency
shall consider all aliernatives for permanent family care
within the child’s own country.

3.2. A child-study report shall be prepared by pro-
fessional workers (or experienced personnel who are super-
vised by such qualified workers)of an appropriate authority
or agency, to provide information which will form a basis
for the selection of prospective  adopters for the child,

819
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assist with the child’s need to know about his original

- family at the appropriate time, and help the adoptive

parents understand the child and have relevant information
about him/her,

. 33. As far as possible, the child-study report shall
include the following :

3.3.1. Identifying information, supported where pos-
sible by documents.

33.2. Information about original parents, including
their health and details of the mother’s pregnancy and the
blrth

3.3.3.' Physical, intellectual and emotional develop-
ment.

3.3.4. Health report.
3.3.5, ‘ Recent photogiaph. ‘

3.3.6. Present environment—ecategory of care (Own
home, foster home, 1nst1tut10n etc.) relationships, routines
and habits.

3.3.7.. Social Worker’s assessment and reasons for
suggesting inter-country adoption.

3.4. Brothers and sisters and other children who have

been cared for as siblings should not be separated by adop-
tion placement except for special reasons.

3.5. When a decision about an adoption placement
is finalised, adequate time and effort shall be given to pre-
paration of the child in a manner appropriate to his/her
age and level of development. Information about the child’s
new country and new home, and counselling shaii be pro-
vided by a skilled worker.

3.5. (a) Before any adoption placement is finalized the
child concerned shall be consulted in a manner appropriate
to his/her age and level of development.

3.6. When older children are placed for adoption,
the adoptive parents should be encouraged to come to the
child’s country of origin, to meet him/her there, learn
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personally about hxs/her first environment and escott the
“child to its new home.

.

- Adoptive Parents :

5

4.3. In addition to the usual capacity for adoptive,
parenthood, applicants need to have the capacity to handle
the trans-racial, trans-cultural and trans-national aspects of - °
inter-country adoptions. ' '

, 4.4, A family study resort shall be prepared by pro-

< fessional worker (or experienced personnel who are saper-

' vised by such qualified workers) to indicate the basis on

= which the appticants were accepted as prospective adopters,

Tt should include an assessment of the parents’ capacity-to

parent a particular type of child and provide relevanti in-
formation for other authorities such as Courts.

~

’ 4.5. The report on the family study, which must be
made in the commumty where the applicants are residing,
shall include details of the following : :

4.5.1. Identifying information about parents and
other members of the famtly, including any necessary docu-
—y mentation.

4.5.2. Emotional and intellectnal capacities of pros-
pective adopters, and their motivation to adoption.

4.5.3. Re.lationship (material, family, relatives, friends, .

community)
« 4.5.4. Health.
. 1 4.5.5. Accommodation and financial position.
) 4.5.6. Employment and other interests.
45.7. Religious affiliations and/or attitudes.
" "4.5.8. Capacity for adoptive parenthood, and details
- of child preferred (age, sex, degree of disability). -
1 o 4.5.9. Support avallable from relatives, friends, com-

munity.

4.5.10. Social worker's assessment and details of
adoption authority’s approval,
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A ' 4,5.11. Recent photograph of family.

Adoption Amthorities and Agencies : ) -

5.1. Inter-country adoption arrangements should be

made only through Government adoption authorities (or

B ' agencies recognised by them) in both sending and receiving
countries. They shall use experienced staff with professio-
nal social work education or experienced personnel super- S
vised by such qualified workers.

5.2. The appropriatc authority or agency in the

C child’s country should be informed of all proposed inter-
country adoptions and have the opportunity to satisfy itself

that all alternatives in the country have been considered,

.and that inter-country adoption is the optimal choice of

care for the child. »
D 5.3. Before any inter-country adoption plan is consi-
! dered, the appropriate authority or agency in the child’s
country should be responsible for establishing that the >

child is legally free for adoption, and that the necussary
documentatjon is legally valid in both countries.

5.4. Approval of intcr-country adoption applicants is
a responsibility of the appropriate authorities or agencies
in both sending and receiving countries. An application
to adopt a child shall not be considered by a sending e
country unless it is forwarded through the appropriate
. authority or agency in the receiving country.

F 5.5. The appropriate authority or agency in both
- gountries shall monitor the reimbursement of costs involved -l*‘ -
in inter-country adoption to prevent profiteering and trafic - '
king in children.

5.6. XX XX XX XX v
5.7. When a child goes to arother country to be -
adopted, the appropriate authority or agency of the receiv-
ing country shall accept responsibility for supervision of
the placement, and for the provision of progress reports
for the adoption authority or agency in the sendmg country
H for the period agreed upon,
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’
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5.8. In cases where the adop_tion is not to be finalised

in the sending country, the adoption authority in the receiv-
ing country shall ensure that an adoption order is sought
as soon as possible but not later than 2 years after place-
ment, It is the responsibility of the appropriate authority
or agency in -the receiving country to inform the appro-

priate autnority or agency in the sending country, of the .

details of the adoption order when it is granted.

5.81. In cases where the adoption is to be finalised
in the sending country after placement, it is the responsi-
bility of the appropriate authority or agency in both the
sending and receiving country to ensure that thc adoption
is finalised as soon as possible. ‘

..

5.9. If the placement'is'disruptéd before the adoption -
is finalised, the adoption authority in the receiving country .

shall be responsible for ensuring, with the agreement of ‘the
adoption authority in the sending country that a satis-
factory alternative placement is made with prospective
adoptive parents who are approved by the adoption autho-
rities of both countries.

6.1. Approprlate authorities or. agencies in. ‘Teceiving
countries shall ensure that there is adequate feedback to the
appropriate authorities or agencies in sending countries,
both in relation to inter-country adoption generaliy and to
individual children where required.

62. XX XX " XX XX

6.3. The appropriate authorities and agencies in both
sending and recciving countries have a responsibility -for
public education in relation to inter-country adoption, to
ensure that when such adoption is appropriate for children,
public attitudes support this. Where public attitude ‘is
known to be discriminatory or likely to be hostile on.
grounds of race or colour, the appropriate authority or
agency in the sending country should not consider place-
ment of the Ch]ld
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Status of the Child

7.1. Family :

It is essential that in inter-country adoption
child is given the same legal status and rights of
inheritence, as if she/he had been born to the
adoptive parents in marriage. '

7.2. Name :

When the legal adoption process is concluded the
child shall have the equivalent of a birth regis-
tration certificate.

7.3. Nationality :

When the legal adoption is concluded, the child
shall be granted appropriate citizenship.

74. XX XX XX XX

7.5. Immigration :

Before an inter-country adoption placement with
particular prospective adopters is proposed, the
appropriate authority or agency in the child’s
country shall ensure that there is no hindrance,
to the child entering the prospective adopters’
country, and that ‘travel documents can be ob-
tained at the appropriate time.

We shall examine these provisions of the Draft Declaration and the
draft guidelines of procedure when we proceed to consider and Jay
down the principles and norms which should be followed in inter-
country adoption.

Now it would be convenient at this stage to set out the proce-
dure which is at present being followed for giving a child in adop-
tion to foreign parents. Since there is no statutory enactment in
our country providing for adoptien of a child by foreign parents or
laying down the procedure which must be followed in such a case,
resort is had to the provisions of the Guardians & Wards Act
1890 for the purpose of facilitating such adoption. This Act is an
old statute enacted for the purpose of providing for appointment of
guardian of the person or property of a minor. Section 4 sub-
section (5) clause (a) defines the “‘court™ to mean the district court

-

x
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having jurisdiction to entertain an application under the Act for an
order appointing or declaring a person to be aguardian and the
expression “district court™ i3 defined in sub-section (4) of sectlon 4
to have thc same meaning as assigned -to it in the Code of Civil
Procedure and includes a High Court in the exercise. of its ordinary
original civil jurisdiction. Section 7 sub-section (1) provides that
where the court is satisfied that it is for the welfare of a minor that
an order should be made appointing a guardian of his person or
property or both or declaring a person to be such a guardian, the
court may make an order accordingly and, according to section 8,
such an order shall not be made except on the application of one
of four categories of persons specified in clauses (a) to (d), one of
them being ““the person desirous of being the guardian of the minor”’
and the other being “any relative or friend “of the minor”. Sub-
section (1) of section 9 declares that if the ‘application’ is with
respect to the guardianship of the person of the minor—and that is
the kind of application which is availed of for the purpose of inter-
country adoption—it shall be made to the district court having
jurisdiction in the place where the minor ordinarily resides. Then
follows section, 11, sub-section (1)} which prescribes that if the court

- is satisfied that there is ground for proceeding on the application,

it shall fix a date for the hearing thereof and cause notice of the
application and of the date fixed for the hearing to be served on the
parents of the minor if they are residing in any State to which the
Act extends, the person ifany named in the petition as having
the custody or possession of the person of the minor, the person
proposed in the apphcatlon to be appointed guardian and any other
person to whom, inthe opinion of the court, special notice of the
application should be given. Section 17 provides that in appoint-
ing guardian of a minor, the court shall be guided by what, consis-
tently with the law to which the minoris subject, appears in the
circumstances to be for the welfare of the minor and in considering
what will be for “the welfare of the minor, the court shall have
regard to the age sex, and religion of the minor, the character and

capacity of the proposed guardian and his nearness of kin to the

minor, the wishes, if any, of a deceased parent and any existing or
previous relations of the proposed guardian with the minor or his
property. The last material scction is section 26 which provides -
that a guardian of the person 6f 2 minor appointed by the court
shall not, without the leave of the court by which he was appointed,
remove the ward from the limits of its jurisdiction, except for such
purposes as may be prescribed and the leave to be granted by the
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court may be special or general These are the relevant provisions
of the Guardians and Wards Act 1890 which have a bearing on the
procedure which is at present  being followed for the purpose of
carrying through inter-country adoption. The foreign parent makes
an application to the court for being appointed guardian of the
person of the child whom he wishes to take in adoption ,and for

leave of the court to take the child with him to his country on -

being appointed such guardian. The procedure to be followed by
the court in disposing of such application islaid down by three
High Courts in the country witha view to protecting the interest
and safeguarding the welfare of the child, but so far asthe rest of
the High Courts are concerned, they do not seem to have taken any
steps so far in that direction. Since most of the applications by
foreign parents wishing to take a child in adoption in the State of

Maharashtra are made on the original side of the High Court of
‘Bombay that High Court has issued a notification dated 10th May

1972 mcorpmating Rule 361-B in Chapter XX of the Rules of the
High Court of Bombay (Original Side) 1957 an this newly added
Rule provides inter alin as follows :

When a forcigner makes an application for being -
appointed as the guardian of the person or property of a
minor, the Prothonotary and Senior Master shall address a
letter to the Secretary of the Indian Council of Soclal Wel-
fare, informing him of the presentation of the application
and the date fixed for the hearing thercof—he shall also -
inform him that any represcntationn which the Indian
Council of Social Welfare may make in the matter would
be considered by the Court before passing the order on the
application. A copy of the applicatton shall be “forwarded "
to the Secretary of the Indian Council of Social Welfare
alonzwith the letter of Prothonotary and Scrior Master.”

. The High Court of Delhi bas also issued insiructions on the

same lines to the Courts subordinate to itand thesc imstructions .

read as follpws :

(1) A foreigner desirous ‘of being appointed guardian’
or the person of a minor and praying for lcave
to remove the minor to a foreign country, shall
make an application for the purpose in the pres-
cribed form under the Guardians and Wards Act,
attaching with: it three copies of passport size
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photographs of the minor, duly attested by the
person having custody of the minor at the time ;.

(i) If the court is satisfied that there ismo ground for

‘ proceedings on the application, it shall fix a day
for the hearing there of and cause notice of the
application and of the date fixed for the hearing
‘on the pérson and in the manner mentioned in
Section 11, Guardians and Wards Act, 1890 as
also to the general public and the Secretary of the
Indian Council of child Welfare and consider their
representation : :

(iii} Every person appointed guardian of the person of
a minor shall execute a bond “with or without a
surety or surcties asthe court may think fit to
direct and insuch sum asthe court may fix,
having regard to the welfare of the minor and to
ensure his production in the court if and when so
required by the coutrt ;

{iv) On the court making an order for the appointment

of a foreigner gnardian of the person of an Indian

" minor, a copy of the minor’s photograph shall be

counter-signed by the Court and issued to the

guardian or joint guardian, as the case may be,

appointed by the court alongwith the certificate or
guardianship.” ‘

The High Court of Gujarat has not framed any specific rule

for this purpose like the High Courts of Bombay and Delhi but in

a judgment delivered in 1982 inthe case of Rasiklal Chaganlal
Mehnta,\*) the - High Court of Gujarat has made the following obser-
vations :

“In order that the Courts can satisfactorily decide an
intercountry adoption case against the aforesaid back-
ground and in the light of the above referred guidelines, we
consider it necassary to give certain directions. In all such
cases, the Court should issue notice to the Indian Council |
of Social Welfare (175, Dadabhai Naroji Road, Bombay-

(1) AIR 1982 Guj. 193,

G
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400001) and seek its assistance. If the Indian Counc ] of
Social Welfare so desires it should be made a party

to the proccedings. If the Indian Councilof Social
Welfare does not appear, or if it is unable, for

some reason, to render assistance, the Court should jssue
notice to an independent, reputed and publicly/officially
recognised social welfare agency working in the field and in
that area and request it to render assistance in the matter.”
The object of giving notice to the Indian Council of Social

Welfare or the Indian Council for Child Welfare or any other
independent, reputed and publicly or officially recognised social
‘welfare agency is obviously to ensure that the application of foreign
pérenfs for guardianship of the child witha view to its eventual
adoption is properly and carefully scrutinised and evaluated by an
expert body having experience in the area of child welfare with a
view to assisting the Court incoming to the conclusion whether it
will be in the interest of the child, promotive of its welfare, to be
adopted by the foreign parents making the application or in other
words, whether such adoption will provide moral and material secu-
rity to the child with an opportunity to grow into the full stature of
its personality in an atmosphere of love and affection and warmth
of a family hearth and home. This procedure which has been
evolved by the High Courts of Bombay, Delhi and Gujarat is, in
our opinion, eminently desirable and it can help - considerably to
reduce, if not eliminate, the possibility of the child being adopted
by unsuitable or undesirable parents or being placed ina family
where it may be neglected, maltreated or cxploited by the adoptive
parents. We would strongly commend this procedure for accep-
tance by every court in the country which has to deal with an appli-
cation by a foreign parent for appointment of himselfas guardian
of a child with a view to its eveutual adeption. We shall discuss
this matter a little more in detail when we proceed to consider what
principles and norms should be laid down for inter-country adop-
tion, but, in the meanwhile, proceeding further with the narration
of the procedure followed by the courts in Bombay, Dethi and
Gujarat, we may point out that when notice is issued by the court,
the Indian Council of Social Welfare-or the Indian Council for
Child Welfare or any other recognised social welfare agency to
which notice is issued, prepares what may conveniently be described
as a child study report and submits it to the Court for its considera-
tion. What are the different aspects relating to the child in respect
of which the child study report should give information is a matter
which we shall presently discuss, but suffice it fo state for the time
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being that the child study report should contain Icgal and social
data in regard to the child as also an assessment of its behavioural
pattern and its intellectual, emotional and physical development.
The Indian Council of Social Welfere has evolved a standardised

_form of the child study report and it has been annexed as Ex. ‘C’

to the reply filed in answer to the notice issued by the Court.’
Ordinarily an adoption proposal from a foreign parent is sponsored
by a social or child welfare agency recognised or licensed - by the
Government of the country in which the foreign parents resides and
the application of the foreign parent for appointment as guardian
of the child is accompanied by a home study report prepared by
such social or child welfare agency. The home study report contains
an assessment of the fitness and suitability of the foreign parent
for taking the child in adoption based on his antecedents, family
background, financial condition, psychological and emotional adapta-
bility and the capacity to look after the child after adoption despite
racial, national and cultural differences. The Indian Council of
Social Welfare has set out in-annexure ‘B’ to the reply filed by it,-
guidelines for the preparation of the home study report in regard to
the foreign parent wishing to take a child in adoption, and it i
obvious. from these guidlines .which we shall discuss a little later,
that the home study report is intended to provide social and legal
facts in regard to the foreign - parent witha view to assisting the
court in arriving at a proper determination of the question whether
it will be in the interest of the child to be given in adoption to such
foreign parent. The court thus has in most cases where an appli-
cation is made by 2 foreign parent for being appointed guardian of

-a child in the courts in Bombay, Delhi and Gujarat, the child study

report as well as the home study report together with other relevant
material in order to enable it to dceide whether it will be for the

. welfare of the child to be allowed to be adopted by the foreign

parents and if on a consideration of these reports and material, the
court comes to the.conclusion that it will be for the welfare of the
child, the court makes an order appointing the foreign parent as
gurdian of the child with liberty to him to take the child to his
own country with a view to its eventual adoption. Since adoption
m a foreign country is bound to take some time and till then the
child would continue to be under the guardianship of the foreign
parent by virtue of the order made by the court, the foreign parent
as guardian would continue to be accountable to the court for the
welfare of the child' and the court therefore takes a bond from him
with or without surety or suretics in such sum as may be thought

for ensuring its production if and when required by the court.
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The foreign parent then takes the child to his own couutry either
personally or through an escort and the child is then adopted by
the foreign parent according to the law of his country and on such
adoption, the child acquires the same status as a natural born child
with the same rights of inheritance and succession as also the same
nationality as the foreign parent adopting it. This is-broadly the
procedure which is followed in the courts in Bombay, Delbi and
- Gujarat and there can be no doubt that, by and large, this procedure
tends to ensure the welfare of the child, but even so, there are
several aspects of procedure and detail which need to be considered
inorder to make surc that the child is placed in the right family
where it will be able to grow into full maturity of its personality with
moral and material. security and in an atmosphere of love and
warmth and it would not be sub]ected to neglect, mal-treatment or
exploitation. ‘

Now one thing is certa:n that in the absence of a law providing
for adoption of an Indian child by a foreign parent, the only way
in which such adoption can -be effectuated is by making it in accor-
danee with the law of the country in which the foreigm parent resides.
But in order -to enable such-adoption to be made iu the country of
the foreign parent, it would be necessary for the foreign parent to
take the child to his own country Where the procedure for making
the adoption in accordance with the law of that country can be
followed. However, the child which is an Indian national cannot
be allowed to be removed. out of India by the foreign parent unless
the foreign parent is a.ppointed guardian of the person of the child
by the Court and is permlttcd by the Court to take the child to his
own country under the piowswns of the Guardians and Wards Act
1890. Today, therefore, as the law stands, the only way in which a
forcign parents can take an Indian child in adoption is by making
an application to the Court in which the child ordinarily resides for
being appointed goardian of the person of the child with leave to

remove the child out of India and take it to his own country for the

purpose of adopting it in accordance with the law of his country.
We are definitely of the view that such inter-country adoption should
be permitted after exhausting the possibility of adoption within the
country by Indian parents. It has been the experience of a large
. number of social welfare agencies working in the area of adoption
that, by and large, Indian parents are not enthusiastic about taking
a stranger child in adoption, and even if they decide to take such
child in adoption, they prefer to adopt a boy rather than a girl and
they are wholly averse to adopting a handicapped child, with the

result that the majority of abandoned, destitute or orphan girls and -
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' handicapped children have very little possibiiity of finding adbptivc

parents within the country and their future lies only in adoption by
foreign parents. But at the same'time it i1s necessary. to bear in
mind that by reason of the unavailability of chiidren in the develop-
ed countries for adoption, there is a ‘great demand for adoption of
children from Indiz and consequently theré is increasing danger of
ill-equipped and sometimes even undesirable organisations or indi-
viduals activising themselves in the field of inter-country adoption
with a view to trafficking in children and sometimes it may also

happen that the immediate prospect of transporting the child from.

neglect and abandonment to material comfort and security by plac-
ing it with a foreigner may lead to other relevant factors such as the
intangible mneeds of - the -child, its emotional and psychological
requirements and possible difficulty of its assimilation and integra-

tion in a foreign family with a différent racial aud cultural back-

ground, "being under-emphasized, if not ignored.. It is therefore
necessary to evolve normative and procedural safeguards for ensuring

that the child goes into the right family which would provide it -

warmth und affection of family life and help it to grow and develop
physically, emotionaliy, mtellectualiy and splrltua]ly These safe-
guards we now proceed to examine.

We may make it clear at the outset that-we arc not concerned
here with cases of adoption of children living with their biological
parents, forin such class of ‘cases, the biological parents would be

the best persons to decide whether to give their child in adoﬁtion to’
forcign parents. It i8 only in those cases where the children sought .

to be taken n adoption are destitute or abandoned -and are living in
social or child welfare centres that it is necessary to consider what

normative and procedural safeguards seculd be forged for plotecting '
" their interest and promotmg their welfare.

Let us first consider what are the requirements which shoﬁld
be insisted uponso far ara foreigner wishing (o takea child in
adoption is concerned. Inthe first place, every application from

‘a forcigner desiringto adopt a child must be sponsored by a  socjal

orchild welfare agency recognised or licensed by the government
of the country in which the foreigner is resident. No application by
a foreigner for taking a child inadoption should be entertained
directly byany social of welfare agency in Indija working in the

area cf inter-country adoption or by any institution or centre or
home to which children are committed by the juvenile.court. This
is essential primarily for three reasons.

G
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Firstly, it will help to reduce, if not eliminate altogether the
possibility of profiteering and trafficking in children, because if a
foreigner were allowed to contact directly agencies or individuals in
India for the purpose of obtaining a child in adoption, he might
‘in his anxiety to secure a child for adoption, be induced or persua-
ded to pay any unconscionable or unr¢asonable amount which might
be demanded by the agency or individual procuring the child,
Secondly it would be almost impossible for the court to satisfy
itself that the foreigner who wishes to take the child in adoption
would be suitable as a parent for the child and whether he would
be able to provide a stable and secure family life to the child and
would be able to handle trans-racial, trans-cultural and trans-natio-
nal problems likely to arise from such adoption, because, where
the application for adopting a child has not been sponsored by a
social or child welfare agency in the country of the foreigner, there
would be no proper and satisfactory home study report on which the
court can rely. Thirdly, in such a case, where the application of a
foreigner for taking a child in adoption is ‘made directly without the
intervention of a social or child welfare agency, there would be no
. authority or agency in the country of the foreigner who could be
made responsible for supervising the progress of the child and en-
suring that the child is adopted at the earlist in accordance with
law and grows up in an atmosphere of warmth and affection with
moral and material security assured to it. The record shows that
in every foreign country where children from India are taken in

adoption, there are social and child welfare agencies licensed or

recognised by the government and it would not therefore cause any
difficulty hardship or inconvenience if it is insisted that every appli-
" cation from a foreigner for taking a child in adoption must be spon-
_-sored by a social or child welfare agency licensed or recognised or
recognised by the government of the country in which the foreigner
resides. 1t is not necessary that there should be only one social or
child welfare. agency in the foreign country through which an appli-
cation for adoption of a child may be routed ; there may be more
than one such social or child welfare agencies, but every such social
or child welfare agency must be licensed or recognised by the govern-
‘ment of the foreign country and the cout should not make an order
for appointment of a foreigner as guardian unless it is satisfied that
the application of the foreigner for adopting a child has been spon-
sored by such social or child welfare agency. The social or child
welfare agency which sponsors the application for taking a child in
adoption must get a home study report prepared by a professional

\"_’t
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worker indicating the basis on thh the application of the foreigner
for adoptmg a child has been sponsored by it. The home study
report should broadly include information in regard to the various
matters set out in Anmexure ‘A’ to this judgment though it need
not strictly adhere to the requirements of that Annexure and it
should also contain an assessment by the social or child welfare
agency as to whether the foreigner wishing to take a child in adop:

" tion is fit and suitable and has the capacity to parent a child coming

from a different racial and cultural milien and whether the c¢hild
will be able to fit into the environment of the adoptive family and
the community in which it lives. Every application of a foreigner
for taking a child in adoption must be accompanied by a home study
report and the social or child wclfafc agency sponsoring such appli-
cation should also send along with it a recent photograph of the
family, a marriage certificate of the foreigner and his or her spouse
as also a declaration concerning their health together with a certifi-
cate regarding their medical fitness duly certificate by a medical
doctor, a declaration regarding their financial status alongwith -
supporting documents including employer’s certificate where appli-
cable, income-tax assessment orders, bank references and particulars
concerning the properties owned by them, and also a declaration
stating that they are willing to be appointed guardian of the child
and undertaking that they would adopt the child according to the
law -of their country within 2 period of not more than two years
from the time of arrival of the child in their country and give inti-
mation of such adoption to the court appointing them as guardian
as also to the social or child welfare agency in India processing their
case, they would maintain the child and provide it necessary edu-
cation and up-bringing according to their status and they would also
gsend to the court as also to the social or child welfare agency in
India reports relating to the progress of the child alongwith its recent
photograph, the frequency of such progress reports being quarterly
during the first two years and half yearly for the next three years,
The application .of the foreigner musl also be accompanied by a
Power of Attorney in favour of an Officer of the social or child
welfare agency in- India which is requested to process the case
and such Power of Attorney should authorise the . Attorney to
handle the case on behalf of the foreigner in case the foreigner is
not in a position to come to India. The social or child welfare
agency sponsoring the application of the foreigner must also certify
that the foreigner secking to adopt a child is permitted to do so
according to the law of his country. These certificates, declarations
and documents which must accompany the application of the foreig-
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ner for taking a child in adoption, should be -‘duly notarised by a
Notary Public whose signature should be duly attested either by an
Officer of the Ministry of External Affairs or Justice or Social Wel-
fare of the country of the foreigner or by an Officer of the Indian
Embassy or High Commission or Consulate in that country. The
social or child welfare agency sponsoring the application of the
fomgnm must also undertake while forwarding the application to
the social or child welfare agency in India, that it will ensure adop-
tion of the child by the foreigner according to the law of his country
within a period not exceeding two years and as soon as the adoption
is effected, it will send two certified copies of the adoption order to
the social or child welfare agency in India through which the appli-
cation for guardianship is processed, so that one copy can be filed
in court and the other can remain with the social or child welfare
agency in India. The social or child welfare agency sponsoring the
application must also agree to send to the concerned social or child
welfare agency in India progress reports in regard to the child,
quarterly during the first year and half yearly for the subsequent year
or years until the adoption is effected, add it must also undertake
that 1n case of disruption of the family of the foreigner before adop-
tion can be effected, it will take care of the child and find a suitable
alternative placement for it with the approval of the ' concerned
social or child welfare agency in India and report such alternative
placement to the court handling the guardianship proceedings and
such information shall be passed on both by the court as also by the
concerned social or child welfare agency in India to the Secretary,
Ministry of Social Welfare, Government of India. The Government
of India shall prepare a-list of social or child welfare agencies licensed
or recognised for inter-country adoption by the governmént of each
foreign country” where children from India are taken in adop-
tion and this list shall be prepared after getting the necessary infor-
mation from the government of each such foreign country and the
Indian Diplomatic- Mission in that foreigne couniry. We may
- point out that the Swedish Embassy has in Annexure II to the
affidavit filed on its behalf by Ulf Waltre, given names of seven
Swedish organisations or agencies which are authorised by the
National Board for Inter-Country AdOp‘tiOn functioning under the
Swedish Ministry of Social Affairs to “‘mediate” applications for
adoption by Swedish nationals and the Indian Council of Social
Welfare has-also in the reply filed by it in answer to the writ pet;-

tion given a list of government recognised orgamsatlons or agencies-
dealing in inter-country adoption in foreign countries. It should not

therefore be difficuit for the Gevernment of India to prepare a list
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of social or child .welfare agencies licensed or recognised for inter-

country adoption by the Government in various foreign countries.
We direct the Government of India to prepare such list within six

*. months from today and copies of such list shall be supplied by the
-Government of India to. the various High Courts in India as also

to the social or child welfare agencies operating in India in the area
of intér-country adoption under licence or recognition from the
Government of India. We may of course make it clear that appli-
cation of foreigners for appointment of themselves as guardians of
children in India with a view to their . eventual "adoption shall not
be. held up unt! such list is prepared by the Government of India
but they shall be processed and disposed of in the light of the

-principles and norms faid down in this judgment.

We then proc'eed to consider the position in regard to_ biologi- -
cal parents of the child proposed to be taken in adoption. What are

the. safeguards which are required to be provided in so far as bio-

logical parents are concerned ? We may make it clear at the outset
that . when we talk about biological parents, we mean botn parents

if they are together or the mother or the father if either is alone.

Now it should-be regarded as an elementary requirement that if the -
biological parents are known, they should be properly assisted in
making a decision about relinquishing the child for adoption, by the

Institution or centre or Home for Child Care or social or child wel-

fare agency to which the child is being surrendered. Before a decision
is taken by the biological parents to surrender the child for adop-
tion, they should be helped to understand all the implications of
adoptions including the possibility of adoption by a foreigner and
they should be told specifically that in case the child is .adopted, it
would not be possible for them to-have any further contact with the -
child. The biological parents shouid not be subjected to any duress

- in making a decision about reliaquishment and even after they have

taken a decision to relinquish “the child.for giving in adoption, a
further period of about three months should be allowed to them
to reconsider their -decision. But once the decision is taken and
not reconsidered within such further time as may beall owed to
them, it must be regarded as irrevocable and the procedure for
giving the child in adoption toa fore1gner can then be initiated
without any further reference to'the biological parents by filing an
application for appointment of the foreigner as guardian of the child.
Thercafter there can be no question of once again consulting the
biological parents whether they wishto give the child in adoption
or they want to take it back.” It would bc most unfair if aftera’

-



236 SUPREME COURT REPORTS "[19841 2 s5.c.n.

child is approved by a foreigner and expenses are incurred by him
- for the purpose of maintenance of the -child and some times on
medical assistance and even hospitalisation for the child, the biologi-
cal parents were once again to be consulted for giving them a locus
penitentia to reconsider their decision. Butin order to eliminate any
‘possibility of mischief and to make sure that the child has in fact
,been surrendered by its biological parents, it is necessary that the
Institution or Centre or Home for Child Care or social or child
welfare agency to which the child is surrendered by the biological
parents, should take from.the biological parentsa document of
‘surrender duly signed by the biological parents and attested by at
' least two responsible persons and such document of surrender should
not only contain the names of the biological parents and - their
address but also information in regard to the birth of the child and
its background, health and development. If the biological parents
state a preference for the religious upbringing of the child, their
wish should as far as possible be respected, but ultimately the interest
of the child alone should be the sole guiding factor and the biologi-
cal parents should be informed that the child may be given in adop-
‘tion even to a foreigner who professes a religion different from that
of the biological parents. This procedure can and must be followed
where the biological parents are known and they relinquish the child

for ‘adoption to an Institution or Centre or Home for Child Care or -

hospital or social or child welfare agency. But where the child is
an orphan, destitute or abandomed child and its parents are not
known, the Institution or Centre or Home for Child Care or hospi-
tal or social or child welfare agency in whose care the child has
come, must try to trace the biological parents of the child and if the
biological parents can be traced and it i8 found that they do not
want to take back the child, then the same procedure as outlined
above should as far as possible be followed. But if for any - reason
the biolegicai parents cannot be traced, then there can be no ques-
tion of taking their consent or consulting them. It may also be
pointed out that the biological parents should not be induced or
encouraged or even be permitted to take a decision in regard to
giving of a child in adoption before the birth of the child or within
a period of three months from the date of birth. This precaution
is necessary because the biological parents must have reasonable
timeafter the birth of the child to take a decision whether to rear
up the child themselves or to relinquish it for adoption and more-
over it may be necessary to allow some time to the child to over-
come any health problems experienced after birth.
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We may now turn to consider the safeguards which should be

observed in so far as the child proposed to be taken in adoption is
“concerned. It was generally agreed by all parties appearing before

the Court, whether as interveners or otherwise, that it should not be
open to any and every agency or individual to process an application

from a foreigner for taking a child in adoption and such application

should be processed only through a social. or child welfare agency
licensed or recognised by the Government of India or the Govern-
ment of the State in which it is operating, or to put it differently in
the language used by the Indian Council of Social Welfare in the

reply filed by it in answer to the writ petition, “all private adoptions -

conducted by unaunthorised individuals or agencies-should be
stopped”. The Indian Council of Social Welfare and the Indian
Council for Child Welfare are clearly two social or child welfare
agencies operating at the national level and recognised by the
Government of India, as appears clearly from the letter dated 23rd
August, 1980 addressed by the Deputy Secretary to the Government
of India to the Secretary, Government of Kerela, Law Department,
Annexure ‘F’ to the submissions filed by the Indian Council for Child
Welfare in response to the writ petition. But apart from these two
recognised social or child welfare agencies functioning at the
national level, there are other social or child welfare agencies enga-
ged in child care and welfare and if .they have good standing and
reputation and are doing commendable work in the area of child
care and welfare, there is no reason why they should not be recog-
nised by the Government of India or the Government of a State for
the purpose of ‘inter-country adoptions. We would direct. the

. Government of India to consider and decide within a period of three

months from today whether any ‘of the institutions or agencies which
have appeared as interveners in the present writ petition are engaged
in child care and welfare and if so, whether they deserve to be
recognised for inter-country adoptions. Of course it would be open
to the Government of India or the Government of a State suo motu
oron an application made to it to recognise any other social
or child welfare agency for the purpose of inter-country adoptions,
provided such social or child welfare agency enjoys good reputation
and is known for its work in the field of child care and welfare.
We would suggest that before taking a decision to recognise any
particular social or child welfare agency for the purpose of inter-
country adoptions, the Government of India or the Government of a
State would do well to examine whether the social or child welfare
agency has proper staff with professional social work experience,
because otherwise it may not be possible for the social or child wei-
'
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fare agency to carry out satisfactorily the highly responsible task of
ensuring proper placement of a child with a foreign adoptive family.
It would also be dseirable not to recognise an organisation or agency
wheih has been set up only for the purpose of placing children in
adoption : it is only an organisation or agency which is engaged in
the work of child care and welfare which should be regarded as
eligible for recognition, since inter-country adoption must be looked
upon not as an independent activity by itself, but as part of child
welfare programme so that it may not tend to degenerate into trad-
ing. The Government of India or the Government of a State recog-
nising any social or child welfare agency for inter-country adoptions
must insist as a condition of recognition that the social or child
welfare agency shall maintain proper accounts which shall be audit-
ed by achartered accountant at the end of every year and it shali
not charge to the foreigner wishing to adopt a child any amount
in excess of that actually incurred by way of legal or other expenses
in connection with the application for appointment of guardian
including such reasonable remuneration or honorarium for the work
done and trouble taken in processing, filing and pursuing the appli-
cation as may be fixed by the Court.

Situations may frequently arise where a child may be in the

care of a child welfare institution or centre or social or child welfare
“agency which has not been recognised by the Government.  Since an

application for appointment as guardian can, according to the princi-
ples and norms laid down by us, be processed only by a recognised

social or child welfare agency and none else, any unrecogrised in-

stitution, centre or agency which hasa child under its care would
have to approach a recognised social.or child welfare agency if it
desires such child to-be given in inter-country adoption, and in that
event it must send without any undue delay the name and particulars
of such child to the recognised social or child welfare agency through
which such child is proposed to be given in inter-country adoption.
Every recognised social or. child welfare agency must maintain a
register in which the names and particulars of all children proposed
to be given in inter-country adoption through it must be entered and
in regard to each such child, the - recognised social or child welfare
agency must prepare a child study report through a professional
social worker giving all relevant information in regard to the child
s0 as to help the foreigner to come to a decision whether or not to
adopt the child and to understand the child, if he decides to adopt
it as also to assist the court in coming to a decision whether it will
be for the welfare of the child to be given in adoptiop to the
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forcigner wishing to adopt it. The child study report should con-
tain as far as possible information in regard to the following
matters : ‘

(1) Identifying information, supported where possible by
- documents.

(2) Information about drigina] parents, including their
health and details of the mother’s pregnatcy and
birth. .

(3) Physical, intellectual and emotional development.

(4) Health report prepared by a registered medical
practitioner preferably by a paediatrician.

(5) Recent photograph.

~(6) Present environment — category of care (Own
home, foster home, institution etc.) relationships,
routines and habits.

- (7) Social worker’s assessment and reasons for suggest-
ing inter-country adoption:”

The government of India should, with the dssistance of the
Government of the States, piepdre a list of récognised $ocial or child
welfare agencies with their names, addresses and other particulars
and send such list to the appropriate department of the Goverfiment
of cach foreign country where Ihdian children are ordinarily taken
in adoption so that the social or child welfare agencies licensed ot
recognised by the Government of such foreign country for inter-
country adoptions, would know which social or child welfare agency
in India they should approach for processing an-application of its
national for taking an Indian child in adoption. Such list shail
also be sent by the Government yof India to each High Court with

"a request to forward it to the district courts within its jurisdiction

so that the High Courts and the district courts in the country wold
know which are the recognised social or child welfare agencies

entitled to process an application for’ appointment of @ foreigner as

guardian. Of course, it would be dcsirable if a Ceéntral Adoption
Resource Agency is set up by the Government of India with regio-
nal branches ata few centres which are actlve in inter- country

L]
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adoptions. Such Central Adoption Resource Agency can act as a
clearing house of information in regard to children available for
inter-country adoption and all applications by foreigners for taking
Indian children in adoption can then be forwarded by the social or
child welfare agency in the foreign country to such Central Adoption
Resource Agency and the latter can in its turn forward them to one
or the other of the recognised social or child welfare agencies in the
country. Every social or child welfare agency taking children under
its care can then be required to send to such Central Adoption
Resource Agency the names and particulars of children under its
care who are available for adoption and the names and . particulars
of such children can be ¢ntered in a register to be maintained by
such Central Adoption Resource Agency. But until such Central
‘Adoption Resource Agency is set up, an application of a foreigner
for taking an Indian child in adoption must be routed through a
recognised social of child welfare agency. Now before any such
application from a foreigner is considered, every effort must be made
by the recognised social or child welfare agency to find placement
for the child by adoption in an Indian family. Whenever any Indian
family approaches a recognised social or child welfare agency for
taking a child in adoption, ali facilities must be provided by such
social or child welfare agency to the Indian family to have a look

at the children available with it for adopt'on and if the Indian

family wants to se¢ the .child study report in respect of any
particular child, child study report must aiso be made avail-
able to the Indian family in order to enable the Indian
family to decide whether they would take the child in adop-
tion. It is only if no Indian family comes forward to take- a child
in adoption within 8 maximum period of two months that the chiid
may be regarded as available for inter-country adoption, subject
only to one ¢xception, namely, that if the child is handicapped or
is in bad state of health needing urgent medical attention, which is
not possible for the social or child welfare agency -looking after the
child to provide, the recognised social or child welfare agency need
not wait for a period of two months and it can and must take
immediate steps for the purpose of giving such child in inter-country
adoption. The recognised social or child welfare agency should, on
réceiving an application of a foreigner for adoption through a licen-
sed or recognised social or child welfare agency in a foreign country,
consider which child would be suitable for being given in adoption
to the foreigner and would fit into the environment of his family
and community and send the photograph and child study report
of such child to the foreigner for the purpose of obtaining his

¥
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approval to the adoption of such child. 'The practice of accepting
a general approval of the forcigner to adopt any child should not be
allowed, because it is possible that if the foreigner has not seen the
ph.tograph of the child and has not studied the child study report
and a child is selected for- him by the recognised social or child
welfare agency in India on the basis of his general approval, he may
on the arrival of the child in his country find that he does not like
the child or that the child is not suitable in which event the interest
of the child would be seriously prejudiced. The recognised social or
child welfase agency must therefore insist upon approval of a specific
known child and once that approval is obtained, the recognised
social or child welfare agency should immediately without any undue
delay proceed to make an application for appointment of the foreig-
ner as guardian of the chiid. Such application would bhave to be
made in the court within whose jurisdiction the child ordinarily
resides and it must be accompanied by copies of the home study’
report, the child study report and other certificates and documents
forwarded by the social or child welfare agency sponsoring the
application of the forcigner for taking the child in adoption.

Before we proceed to consider what procedure should be
followed by the court in dealing with an application for appointment

of a foreigner as guardian of a child, we may deal with 2 point of-

doubt which was raised before us, namely, whether the social or child
welfare agency which js looking after the child should be entitled to
receive from the foreigner wishing to take the child in adoption any
amount in respect of maintenance of the child or its medical expen-
ses. We were told that there are instances where large amounts
are demanded by so called social or child welfare agencics or indi-
viduals in consideration of giving a child in adoption and often this
is done under the label of maintenance charges and medical expenscs
supposed to have been incurred for the child. This is a pernicious

practice which is really nothing short of trafficking in children and .

it is absolutely necessary to put an end to it by introducing adequate
safeguards. There can be no doubt that if an application of a
foreigner foritaking a child in adoption is required to be routed

_through a recognised social or child welfare agency and the necessary

steps for the purpose of securing appoiniment of the foreigner as
guardian of the child have also to be taken only through a reognised
social or child welfare agency, the possibility of any so called social
or child welfare agency or individual trafficking in children by
demanding exhorbitant amounts from prospective adoptive parents

under the guise of maintenance charges and medical éxpenses of

841
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otherwise, would be almost eliminated. But, atthe same time, it
would not be fair to suggest that the social or child welfare agency
which is looking after the child should not be entitled to receive
any amount from the prospectiveé adeptive parent, when maintenance
and medical expenses in conneciion with the child are actually
incurred by such social or child welfare agency. Many of the social
orchild welfare agencies running homes for children have little
financial resources of their own and have to depend largely on volun-
tary donations and therefore if any maintenance or medical expenses
are incurred by them on a child, there is no reason why they should
not be entitled to receive reimbursement of such maintenance and
medical expenscs from the foreigner taking the child in adoption.
We would therefore direct that the social or child welfare agency
which is looking after the child selected by a prospective adoptive
parent, may legitimately receive from such prospective adoptive

. parent maintenance expenses ata rate not exceeding Rs. 60 per

day (this outer limit being subjcct to revision by the Ministry of
Social Welfare, Government of India from time to time) from the
date of sclection of the chifld, by him until the date the child leaves
for going to its new home as also medical expenses including hospi-

talisation charges, if any, actually incurred by such social or child

welfare agency for the child. But the claim for payment of such
maintenance charges and medical expenses shall be submitted to the
prospective adoptive parent through the recognised social or child
welfare agency which has processed the application for guardianship
and payment in respect of such claim shall not be received directly
by the social or child welfare agency making the claim but shall
be paid only through the recognised social or child welfare agency.
This procedure will to a large extent eliminate trafficking in children
for money or benefits in kind and we would therefore direct that
this procedure shall be followed in the future. But while giving
this direction, we may make it clear that what we have said should
not be interpreted as in any way preventing a foreigner from making
voluntary donation to any social or child welfare agency bautno
such donation from a prospective adoptive parent shall be received
until after the child has rcached the country of its prospective

adoptive parent.

It is also necessary to point out that the recognised social or
child welfare agency through which an application of a foreigner
for taking a child in adoption is routed must, before offering a child

in adoption, make sure that the child is free to be adopted. Where the -

parents have relinquished the child for adoption and there is a docu-
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ment of surrender, the child must obviously be taken to be free for
adoption. So also where a child is an ofphan or destitute or
abandoned child and it has not been possible by the concerned
social or child welfare agency to trace its parents or where the child
is committed by a juvenile courtto an institution, centre or home
for committed children and is .declared to be a destitute by the
juvenile court, it must be regarded as free for adoption. The recog-
nised social or child welfare agency must place sufficient material

. before the court to satisfy it that the child is legally available for

the.adoption. It is also necessary that the recognised welfare agency
must satisfy itself, firstly, that there is no impediment in the way of
the child entering the country of the prospective adoptive parent ;
secondly, that the travel documents for the child can be obtained at
the appropriate time and lastly, that the law of the country of the
prospective adoptive parent permits legal adoption of the child
and that no such legal adoption being concluded, the child would
acquire the same legal status and rights of inheritance as a natural
born child and would be granted citizenship in the country of adop-
tion and it should file along with the application for guardxanshlp,
a certificate reciting such satisfaction.

»

We may also at this stage ' refer to one other question that
was raised before us, namely, whether a child under the care of a
social or child welfare agency or hospital or orphanage in one State
can be brought to another State by a social or child welfare agency
for the purpose of being given in adoption and an application for
appointment. of a guardian of such child can be made in the court
of the latter State. This question was debatcd "before us in view of
the judgment given by Justice Lentin of the Bombay High Court
on 22nd July, 1982 in Miscellaneous Petition No. 178 of 1982 and
other allied petitions. We agree with Justice Lentin that the

" practice of social orchild welfare agencies or individuals going to

different States for the purpose.of collecting children for being
given in inter-country adoption is likely to lead to considerable
abuse, because it is possible that such social or child welfare agencies
or individuals may, by offering ~ monetary inducement, persuade
indigent parents to part with their children and then give the children
to foreighers in adoption by demanding a higher price, which the
foreigners in their anxiety to secure a child for adoption may be
willing to pay. But we -do not think that if a child is relinquished
by its biological parents oris an orphan or destitute or abandoned
child in its parent State, there should be any objection to a social
or child welfare agency taking the child to another State, even if

843
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the object be to give itin adoption, provided there are sufficient
safeguards to ensure that such social or child welfare agency does
not indulge 1 any mal-practice. Since we are directing that every
application of a foreigner for taking a child in adoption shall be
routed only through a recognised social or .child welfare agency and
an application for appointment of the foreigner as guardian of the

' child shall be madeto the court only through such recognised

social or child welfare agency, there would hardly be any scope for
a social or child welfare agency or individual who brings a child

- from another State for the purpose of being given in adoption to

indulge in trafficking and such a possibility would be reduced to
almost nil. Moreover before proposing a child for adoption, the
recognised social or child welfare agency must satisfy itself that the
child has cither been voluntarily relinquished by its biological
parents without monetary inducement or isan orphan or destitute
or abandoned child and for this purpose, the recognised social
or child welfare agency may require the agency or individual
who has the care and custody of the child to state on oath
as to how he came by the child and may also, if it thinks fit,
verify such statement, by directly enquiring from the biological
parents or from the child care centre or hospital or orphanage from
which the child is taken. This will considerably reduce the possi-
bility of abuse while at the same time facilitating placement of children
deprived of family love and care in smaller towns and rural areas.
We do not see any reason why in cases of this kind where a child

relinquished by its biological parents or an orphan or destitute or

abandoned child is brought by an agency or individual from one
State to another, it should not be possible to apply for guardian-
ship of the child in the court of the latter State, because the child
not having any permanent place of residence, would then be ordi-
narily resident in the place where it is in the care and custody of
such agency or individual. But quite apart from such 'cases, we
are of the view that in all cases where a child is proposed to be
given in adoption, enquiries regarding biological parents, whether
they are traceable or not and if traceable, whether they have volun-
tarily relinquished the child and if not, whether they wish to take the
child back, should be completed before the child is offered for adop-
tion and thereafter no attempt should be made to trace or contact
the biological parents. This would obviate the possibility of an
ugly and unpleasant situation of biological parents coming forward

" to claim the child after it has been given to a foreigner in adoption.

It is also necessary while considering plaeement of a child in adop-
tion to bear in mind that brothers and sisters or children who have
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been brought up as siblings should not be separated " except for
special reasons and as soon as a decision to give a child in adoption
to a forcigner is finalised, the recognised social. or child welfare
agency must if the child has reached the age of understanding, take
steps to ensure that the child is given proper orientation and is prepar-
¢d for going to its new home in a new country so that the assimilation
of the child to the new environment is facilitated.

We must emphasize strongly that the -entire procedure which
we have indicated above including preparation of child study report,
making of necessary enquiries and taking of requisite steps leading
upto the filing of an application for guardianship of the child pro-
posed to be given in adoption, must be completed expeditiously so
that the child does not have to remain in the care and custody of a
social or child welfare agency without the warmth and affection of
family life, longer than is absolutely necessary.

We may also point out that if a child is to be given in inter-
country adoption, it would be desirable that it is given in such
adoption as far as possible before it completes the age of 3 years.
The reason is that if a child is adopted before it attains the age of
understanding, it is always easier for it to get assimilated and inte-
grated in the new environment in which it may find itself on being
adopted by a foreign parent. Comparatively it may be some what
difficult for a grown up child to get acclamatized to new surround-
ings- in a different land and some times a problem may also
arise whether foreign adoptive parents would be able to win the love
and affection of such grown up child. But we make it clear that we
say this, we do not wish to suggest for a moment that children above
the age of three years should not be given in inter-country adoption.
There can be no hard and fast rule in this connection. Even child-
ren between the ages of 3 and 7 years may be able to assimilate
themselves in the new surroundings without any difficulty and there

is no reason why they should be denied the benefit of family warmth

and affection in the home of foreign parents, merely because they
ate past the age of 3 years. We would suggest that even children
above the age of 7 years may be given in inter-country adoption but
we would recommend that in such cases, their wishes may be ascer-
tained if they are in a position "to indicate any preference. The
statistics placed before us show that even children past the age of
7 years have been happily integrated in the family of their foreign
adoptive parents.. ‘ ‘
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Lastly, we come to the procedure to be followed by the court
when an adplication for guardianship of a child is made to it
Section 11 of the Guardians and Wards Act, 1890 provides for
notice of the application to be issued to various persons including
the parents of the child if they.are residing in any State to which the
Act extends. But. we are definitely of the view that no notice under
this section should be issued to the biological parents of ihe child,
since it would create considerable amount of embarrassment and hard
ship if the biological parents were then to come forward and oppose
the application of the prospective adoptive parent for guardianship
of the child. Moreover, the biological parents would then come to
know who is the person taking the child in adoption and with this
knowledge they would at any time be able to trace the whereabouts
of the child and they may try to contact the child resulting in emo-
tional and psychological disturbance for the child which might affect
his future happiness. The possibility also cannot be ruled-out that
if the biological parents know who are the adoptive parents they may
try to extort money from the adoptive parents. - It is therefore abso-
lutely .essential that the biological parents should not have any

opportunity of knowing who are the adoptive parents taking the

child in adoption and therefore notice of the application for
guardianship should not be given to the biological parents. We
whould direct that for the same reasons notice of the application for
guardianship should also not be published in any newspaper. Sece
tion 11 of the Act empowers the court'to serve notice of the appli-
cation for guardianship on any other person to whom, in the opi-
nion of the court, special notice of the application should be given
and in exercise of this power the court should, before entertaining
an application for guardianship, give notice to the Indian Council of
Child Welfare or the Indian Council for Social Welfare or any of
its branches for scrutiny of the application with a view to ensuring
that it will be for the weifare of the child to be given'in adoption to
the foreigner making the application for guardianship. The Indian
Council of Social Welfare or the Indian Council of Child Welfare to
which notice js issued by the court would have to scrutinise the
application for guardianship made on behalf of the foreigrer wish-
ing to take the child in adoption and after examining the home
study report, the child study report asalso documents and certi-
ficates forwarded by the sponsoring social or child welfare agency and
making neccssary enquiries, it must make its representation to the
coutt so that the court may be able to satisfy itself whether the
principles and norms as also the procedure laid down by us in this
judgment have been observed and followed, whether the foreigner
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will be a suitable adéptive pﬁrent for the child and the child will be

able to integrate and assimilate jtself in the family and community

of the foreigner and will be- able to get warmth und affection of

family life as also moral and material stability and security and

whether it will be in the interest of the child to be taken in adop-
tion by the foreigner. If the court is satisfied, then and then only
it will make an order appointing the forcigner as guardian of the
¢hild and permitting him'to remove the child to his own country
with a view to eventual adoption. The court will also introduce a
condition in-the order that the foreigner who is appointed guardian
shall make proper provision by way of deposit or bond or otherwise
to enable the child to be repatriated to TIndia should it become
necessary for and reason. 'We may point out that such a provision

.1s to be found in clause 24 of the Adoption of Children Bill No. 208

of 1980 and in fact the practice of taking a bond from the foreigner
who is appointed guardian of the child is béing foloweld by the
courts in Delhi as a result of practice instructions issued by the
High Court of Delhi. The order will also include a condition that
the foreigner who is appointed guardian shall submit to the Court
as also to the Social or Child Weifare Agency processing the appli-
cation for guardianship, progress reports of the child along with a
recent photograph quarterly during the first two years and half yearly
for the next three years. The court may also whilc making the order
permit the social or child welfurc agency which has taken care of
the child pending its selection for adoption to receive such amount
as the Courr thinks fit from the foreigner who is appointed guardian
of such child. The order appointing guardian shall carry, attached
to it, a photograph of the child duly counter-signed by an officer of
the court. This entire procedure shall be completed by the court
expediticusly and as far as possible within a pericd of, two months
from the date of filing of the applicasion for guardianship of the
child. The proccedings on the application for guardianship should
be held by the Court in camera and they should be regarded as
confidential and as soon as an order is made on the- application for
guardianship the entire proceedings including the papers and docu-

“ments should bc sealed. When an order appointing guardian of a

child is made by the court, immediate intimation of the same shall
be given to the Ministry of Social Welfare, Government of Indja as
also to the Ministry of 'Social Welfare of the Government of the
State in which the court is situate and copies of such order shall
also be forwarded to the two respective ministries of Social Welfare.
The Ministry of Social Welfare, Government of India shall maintain
a register containing names and other particulars of the children in
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respect of whom orders for appointment of guardian have been made
ag ulso names, addresses and other particulars of the prospective adop-
tive parents who have been appointed such guardians and who have
been permitted to take away the children for the purpose of adop-
tion. The Government of India will also scnd to the Indian Embassy
or High Commission in the country of the prospective adoptive parents
from time to time the names, addresses and other particulars of such
prospective adoptive parents together with particulars of the children
taken by them and requesting the Embassy or High Commission to
maintain an unobtrusive watch over the welfare and progress of such
children in order to safeguard against any possible mal-treatment,
exploitation or use for ulterior purposes and to immediately report
any instancc of mal-treatment, negligence or exploitation to the
Government of India for suitable action.

We may add even at the cost of repeatition that the biclogical
parents of a child taken in adoption should not under any circum-
stances be able to know who are the adoptive parents of the child nor
should they have any access to the home study report or the child
study report or the other papers and proceedings in the application
for guardianship of the child. The foreign parents who have taken
a child in adoption would normally have the child study report with

them before they select the child for adoption and in case they do .

not have the child study report, the same should be supplied to them
by the recognised social or child weifare agency processing the

application for guardianship and from the child study report, they

would be able to gather information as to who are the biological
parents of the child, if the biological parents are known. There
can be no objection in furnishing to the foreign adoptive parents
particulars in regard to the biological parents of the child taken in
adoption, but it should be made clear that it would be entirly at the
discretion of the foreign adoptive parents whether and if so when,
to inform the child about its biological parents. Once a child js
taken in adoption by a foreigner and the child grows up in the
surroundings of the country of adoption and becomes a part of the
society of that country, it may not be desirable to give information
to the child abeut its biological parents whilst it is young, as that
might have the effect of exciting his curiosity to meet its biological
parents resulting in unsettling effect on its mind. But if after attain-
ing the age of maturity, the child wants to know about its biological
parents, there may not be any serious objection to the giving of such
information to the child because after the child attains maturity, it
is not likely to be easity affected by such information and in such a
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case, the foreign adoptive parents may, in exercise of their discre-
tion, furnish such information to the child if they so think fit.

These are the principles and norms which must be observed
and the procedure which must be followed in giving a child in' adop-
tion to foreign parents. If these principles and norms are observed
and this procedure is followed, we have no doubt that the abuses to
which inter-country adoptions, if allowed without any safeguards,
may lend themselves would be considerably reduced, if not elimi-

nated and the welfare of the child would be protected and it would
- be abie to find a new home where it can grow in an atmosphere of

warmth and affection of family life with full opportunities for physical
intellectual and spiritual development, We may point out that the
adoption of children by foreign parents need not wait until social or
child welfare agencies are recognised by the Government as directed
in this -order, but pending recognition of social or child welfare
agencies for the purpose of inter-country adoptions, which inter-

fegnum, we hope, will not last for a period of more than two months,

any social or child welfare agency. having the care and custody of a
child may be permitted to process an application of a foreigner, but

- barring this departure the rest of the procedure laid down by us shall

be followed wholly and the principles and norms e¢nunciated by us in
this Judgment shall be observed in giving a child in inter- country
adoption.

The writ pettition shall stand disposed of in these terms.
Copics of this order shall be sent immediately to the Ministry of
Social Welfare of the Government of India and the Ministry of
Social Welfare of each of the State Governments as also to all the
High Courts in the country and to the Indian Council of Social
Welfare and the Indian Council of Child Welfare. We would direct
that copies of this Order shall also be supplied to the Embassies and
Diplomatic Missions of Norway, Sweden, France, Federal Republic of

" Germany and the United States of America and the High Commis-

sions of Canada and Australia for their informations since the
statistics show that these are the countries where Indian chlldrcn are

taken in adoption. -

S-Rq
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ANNEXURE—‘A

1. Source of Referral.
?. Number of single and joint interviews.
3. Personality of husband and wife,

4. Health details such as clinical tests, hieart condition, past
illnesses ete. (medical certificates required, stenhty cefti-
ﬁca.te required, if apphcable)

Social status and family background.

T

6. Nature and Adjustment with occupation.

. Relationship with community.

-~

81. Description of home.

9. Accommodation for the child.
10. Scheoling facilities.
11. Amenities in the home.

12. Standard of living as it appears in the home.
13, Type of neighbourhood.

14, Current relationship between husband and wife.

15. (a) Current relatlonship between parents and children
(if any children).

+

(b) Development of already adopted children (if any) and
their acceptance of the child to be adopted.

16. Current relatibnship betwecn the couple and the members
of each other’s families,

!,,"\



17.

18.

19,

20.
21.

22,
23.

24,
25.
26. :

hood towards adoption of an Indian child.

27.

28.
29.

30.
" If yes, which source ?

31,
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If the wife is working, will she be able to give up the job ?

If she cannot leave the job, what arrangements will she
make to look after the child ?

Is adoption considered because of sterility of ome of the

maritial partners ?

If not, can they eventually have children of their own ?

If & child is born to them, how will they treat the adopted
child ?

If the couple already has children how w111 these clnldren

react to an adopted child ?

Important social and psychological experiences .which

. have had a bearing on their desire to adopt a child.

Reasons for wanting to adopt an Indian child.

Attitude of grand-parents. and relatives towards the

> adoption.

Attitude of rclatives, friends, community and neighbour-

Anticipated plans for the adopted child.

Can the child be adopted according to the adoption law
in the adoptive parents country ? Have they obtained
the necessary permission to adopt ? (Statement of pérmis-
sion required.)

Do the adoptive parents know any one who adopted a
child {rom their own country or another country ? Who
are they ? From where did they fail to get a child from
that source ? -

Did the couple dpply for a child from aﬁy other source ?

What type of child is the couple interested in 7 (sex, age,
and for what reasons.)
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32.

33.

34,

SUPREME COURT REPORTS '[1984] 2 s.c r.

Worker’s recommendation concerning the family and the
type of child which would best fit into this home.

Name and address of the agency conducting the home
study. Name of social worker, qualification of social
worker.

Name of agency responsible for post placement, super-
vision and follow up.
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